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PREFACE 


TO  THE 

SECOND   PART.  OF  THE   FIRST  EDITION 

OF  THIS  VOLUME. 


! 


TO  account  for  the  delay  in  completing 
the  second  part  of  this  volume  would  be  as 
tedious  to  the  reader  as  to  the  author.  The 
reader  may  be  assured,  that  the  delay  has 
given  him  the  advantage  of  possessing  this  n^ 
part  of  the  work  in  a  far  more  enlarged  and 
perfect  state  than  it  would  have  been  if  pub- 
lished from  the  original  MSS. 

For  the  Index  the  Profession  are  in  a  great 
measure  indebted  to  John  James  Park,  Esq. 
a  gentleman  who  will  soon  become  a  com- 
petitor for    public  favour    in  the    line  of  his 
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Profession :  and  to  William  Lee,  esq.  I  have 
'  to  acknowledge  his  kindness,  in  having  de- 
voted a  large  portion  of  time  in  researches 
for  authorities  in  support  of  the  propositions 
advanced  in  the  work.  As  the  work  was 
written  ^without  any  previous  collection  of 
authorities,  the  completion  has  been  retarded 
more  on  that,  than  on  any  other  account. 

A  review  of  the  Table  of  Contents  will  give 
to  the  reader  a  general  outline  and  compre- 
hensive view  of  the  various  interesting  sub- 
jects he  may  expect  to  find  in  this  volume. 
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TO  TBB 


FIRST  EDITION  OF  THE  SECOND  VOLUME. 


A  long  interval  has  elapsed  since  the 
publication  of  the  former  volume  of  this 
work. 

The  second  volume  has  been  delayed  longer 
than  was  intended.  This  delay  has  dfcsen 
from  various  causes,  personal  to  the  author, 
and  which,  if  fully  detailed,  would,  he  is 
satisfied,  be  received  as  an  excuse,  by  those 
to  whom  he  has  to  apologize.  His  anxiety 
for  the  success  of  this  volume,  and  his  still 
greater  anxiety  not  to  submit  to  the  public 
any  thing  that  had  not  been  well  considered, 
have  principally  caused  the  delay. 

Not  content  with  the  manuscript  as  originally 
intended  for  publication,  each  chapter  has  been 
enlarged,  and  the  new  arrangement  which  be- 
came .  necessary  on  that  account,   has   caused 
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infinitely  more  labour  and  anxiety  than  the 
original  composition. 

The  chapters  now  offered  to  the  Profession 
treat  of  declarations  of  uses,  of  fines,  and  re- 
coveries, also  of  leases;  and  there  is  added 
the  first  part  of  the  chapter  on  that  import- 
ant subject,  the  assurance  by  lease  and  re- 
lease. Something  very  extraordinary  must 
happen  to  delay  the  publication  of  the 
remainder  of  this  volume  beyond  Michaelmas 
Term.  I*  will  complete  the  chapter  on  lease 
and  releasAf  and  give  a  few  selected  prece- 
dents with  the  indexes*  : 

The  importunity  with  which.,  this  volume 
has  been  demanded  by  the  Profession,  has 
induced  the  author  to  publish  it  in  parts, 
and-  he  has  more  Teadily  concurred  in  this 
arrangement,  that  the  purchasers  of  the  for- 
mer volume,  who  think  fit  to  have  part  of  the 
second  volume,  may  be  gratified ; .  and  that 
the  Profession  at  large  may  be  satisfied  that 
the  work  is .  in  a  state  of  forwardness.  To 
many  also,  it  is  more  eligible  to  pursue  a 
subject  of  this  sort,  by  slow  and  gradual 
means,  than  to  be  burthened  at  once  with  a 
large  bopk. 

Whatever  may  be  the  opinion  respecting 
the  facility  of  discussing  these  three  appa- 
rently simple  subjects,  of  deeds  leading  and 
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deeds  declaring  the  uses  of  fines,  leases,  and 
lease  and  release ;  the  author  can  safely 
and  truly  assert,  that  these  chapters  have 
cost  him  more  anxiety  dad,  actual  labour, 
than  the  most  abstruse  subjects  to  be  found 
in  the  former  volume*  For  that  volume  he 
had  an  abundance  of  materials  ready  at 
hand ;  while,  for  the  present  volume  he  has 
been  under  the  necessity  of  searching  very 
diligently  for  useful  matter.  And  the  chap- 
ter on  lease  and  release  has  led  to  a  more 
extensive  investigation  and  research  than  he 
expected. 

As  might  have  been  collected  from  die 
preface  to  the  former  volume,  the  chapter  on 
deeds  of  uses  has  been  written  since  the  pub- 
lication of  that  volume.  This  alone  would 
not  have  greatly  retarded  the  completion  of 
the  second  volume.  The  principal  difficulty 
has  arisen  with  the  chapter  on  lease  and 
release*  That  chapter  has  been  so  much 
altered  and  so  much  enlarged,  that  it  has 
required  ten  times  more  labour  in  the  revision, 
than  it  did  in  its  original  formation* 

The  more*  the  author  has  considered  the 
plan  he  has  undertaken,  the  more  he  has 
been  impressed  with  a  sense  of  its  import* 
ance;  and,  in  justice  to  himself,  and  to  the 
persons  anxious  to  possess   this  volume  th* 
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could  not*  feel  satisfied  to  send  the  work  be* 
fore  the  public,  without  making  it  as  vain* 
able  as  it  was  in  bis  power.  The  chapter 
on  lease  and  releases  has,  in  a  particular 
manner.*  and  very  deservedly,  excited  in  the 
Profession  a  desire  to  possess  the  second 
volume.  .  Tim  has  been  a  great  inducement 
to  treat  the  subject  more  fully  than  was 
intended;  that  the  Profession  may  not  be 
disappointed,  at  least  as  far  as  such  disap- 
pointment could  be  prevented  by  the 
author*. 

Considering  the  lease  and  release,,  from  its 
general  use,  as  the  principal  assurance .  in 
modern  practice;  and  for  that  reason 
most  deserving  of  having  its  nature  and 
parts  thoroughly  understood,  the  author 
has  exerted  himself  most  strenuously,  -  to 
make  the  principles  on  which  it  depends, 
and  its  application  in  practice,  intelligible  to  > 
the  meanest  capacity ;  and,  while  interesting 
the  reader  on  this  important  subject,  the 
author  has  endeavoured  to  elucidate  the 
learning  connected  with  this  assurance,  by 
those  points  which  are  incidentally  brought 
under  the  notice  of  gentlemen,  who  prepare 
or  consider  the  effect  of .  deeds  of  this  kind. 
In  particular,  he  has  always  availed  himself 
of  any   fair    opportunity   of    inculcating   the 
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knowledge  of  the  doctrine  of  uses,  since 
without  understanding .  this  branch  of  the 
law,  no  one  can  fully  comprehend  the  ope- 
ration of  effect  of  one  tenth  part  of  the  deeds 
which  are  prepared. 

So  much  is  to  be  found  in  approved  books 
on  the  subject  of  ordinary  leases,  that  to  make 
the  leading  features,  and  great  outlines,  of  this 
important  and  extensive  head  of  the  law,  fa- 
miliar to  the  student,  and  lay  the  foundation 
for  his  understanding  the  practical  directions 
for  preparing  leases,  and  for  avoiding  those 
errors  into  which  many  fall,  from  a  mistaken 
opinion,  that  any  one  can  prepare  a  lease,  has 
been  the  principal  duty  of  the  author.  That 
no  subject  has  afforded  more  discussion,  or 
abounds  with  more  nice  distinctions,  than 
the  cases  which  have  arisen  between  land- 
lord and  tenant,  and  between  tenants  and 
persons  having  an  interest  in  impeaching 
.their  leases,  are  facts  which  are  incontro- 
vertible, and  prove  how  mistaken  is  the 
notion  which   has    been   entertained   on  this 

*  • 

point. 

As  far  as  the  author  can  judge,  this  volume 
will  be  found  more  useful  than  the  former. 
This  opinion  may  be  erroneous.  It  is  formed, 
however,  on  the  acknowledged  utility  of  the 
subjects,  and  the  fullest  conviction  that  the 
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pains  bestowed  on  these  three  chapters  ex- 
ceed all  reasonable  belief.  This  labour  will, 
it  is  hoped,  be  ascribed  to  its  proper  motive ; 
a  wish  to  put  into  the  hands  of  the  student 
a  book,  which,  though  by  no  means  expected 
to  be  free  from  error,  may,  in  its  general 
principles,  and  its  practical  directions,  con- 
tribute to  assist  the  rising  generation  of  the 
Profession,  and  render  the  knowledge  of  con- 
veyancing more  simple,  more  general,  and 
more  correct.  By  confining  the  attention  of 
the  reader  to  useful  points,  and  teaching  that 
which  deserves  his  first  and  most  early  at- 
tention, great  progress  is  made,  within  a  v 
short;  time,  in  laying  the  foundation  of  more  \ 
extensive  knowledge,  and  for  the  correct  ap- 
plication of  that  knowledge.  The  principal 
difficulty  in  studying  the  law,  is  to  select 
the  parts  which  are  useful ;  and  to  distinguish 
out  of  the  immense  mass  of  contradictory 
decisions  and  opinions  to  be  found  in  a 
lawyer's  library,  those  points  which  are  ac- 
knowledged to  be  sound  law,  from  those 
which  are  over-ruled:  or,  from  the  qualifi- 
cations added  to  them  by  subsequent  de- 
cisions, stand  in  need  of  explanation.  The 
students  of  the  present  day  possess  the  in- 
calculable advantage  of  having  their  diffi- 
culties,  in    this   respect,   materially   relieved. 
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and  their  labours  abridged,  by  the  system 
of  bringing  before  the  public,  treatises  on 
particular  subjects,  in  a  connected  series  of 
observations;  tracing  the  law  to  its  prin- 
ciples; showing  the  rules  which  govern  the 
subject ;  the  cases  which  illustrate  those 
rules ;  and  the  exceptions  of  which  they 
admit ;  ahd  J;he  anomalies  introduced  by  a 
departure  from  those  rules  and  from  those 
principles*  Byjpieans  of  books  of  this  sort, 
a  student  is  enabled  to  become  more  familiar 
with  the  subject  in* a  few  months,  than  he 
otherwise  could  have  done  in  as  many  years. 
For  one,  the  present  author  feels  infinitely 
indebted  to  the  exertions  of  those  gentlemen, 
who  have  so  materially  abridged  the  labours, 
and  aided  the  researches, ,  of  -  the  student 
and  the  practitioner ;  and  laid  the  foundation 
for  reducing  the  law  into  a  system,  which 
leads  to  sound  and  solid  information ;  at  the 
same  time,  assisting  and  encouraging  indus- 
try. Without  the  labours  of  a  Piggot,  a 
Fearne,  a  Butler,  a  Cruise,  and  a  Watkins,  how 
little  would  the  important  subjects  of  which 
these  gentlemen  have  treated,  have  been  un- 
derstood, .  compared  with  the  knowledge  now 
possessed  even  by  very  young  men  on  these 
intricate  subjects :  and  it  is  only  by  pursuing 
legal   subjects  through   these   and  the  many 
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other  valuable  treatises  of  modern  date,  that 
a  student  can  expect  to  make  himself  master 
of  any  particular  subject,  within  a  reasonable 
period ;  or  to  keep  his  knowledge,  when 
acquired,  within  the  reach  of  his  memory, 
and  applicable  to  practical  purposes.    ; 

Truly  happy  will  the  author  of  this  volume 
be,  if  his  labours  through  a  long  Professional 
life,  directed  to  promote  the .  same  object,  and 
assist  in  attaining  these  happy  results ;  results 
in  which  society  at  large  as  well  as  the  Profes- 
sion is  interested ;  have  'been  successful :  and 
highly  gratified  will  he  be,  if  this  volume  shall, 
from  its  reception  by  the  Profession,  afford  him 
the  satisfaction  of  reflecting  that  his  sacrifices, 
to  fulfil  his  engagements  with  the  public,  have 
not,  in  their  estimation,  been  made  in  vain.: 
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THE  DEDICATION 

TO  THE 

FIRST  PART  OF  THIS  VOLUME 

WA»  TO 

LANCELOT  SHABWELL,  Esq., 

LATE  OF  LINCOLN VlNN,  NOW  DECEASED  ; 

In  these  Terms. 

The  great  experience  you  have  had,  and 
the  eminence  you  have  deservedly  attained, 
in  the  conveyancing  department  of  the  Pro- 
fession, have  made  me  anxious  to  place  this 
volume  of  a  work,  so  intimately  connected 
with  the  subject  of  our  pursuits,  under  your 
protection. 

It  was  intended  that  the  subjects  which  will 
be  included  in  the  third  volume,  should  have 
possessed  this  advantage. 

They  had  a  better  claim  to  this  protection, 
from  the  circumstance  of  your  having  honoured 
them  by  a  perusal,  and  kindly  suggested  some 
corrections ;  of  which  I  readily  availed  my- 
self. 


xiv  DEDICATION. 

But  as  the  third  volume  cannot,  with  con- 
venience, and  consistently  with  other  engage- 
ments, appear  during  the  present  year,  I  em- 
brace the  opportunity  which  the  publication 
of  this  volume  will  afford  me,  of  expressing  the 
high  sense  I  have  always  entertained  of  the 
kindness  and  liberality  I  have  uniformly  expe- 
rienced in  my  professional  intercourse  with 
you,  and  of  my  admiration  of  the  sound  and 
extensive  practical  information  you  possess; 
the  necessary  fruits  of  a  long  and  laborious 
employment  of  eminent  talents,  in  the  study 
and  application  of  the  rules  of  property ;  and 
in  the  discharge  of  the  arduous  duties  of  your 
profession,  equally  to  your  honour,  and  the 
advantage  and  satisfaction  of  the  Profession  at 
large  and  the  public, 

a 

And  with  great  respect, 

I  am,  dear  Sir, 
Your  very  faithful  and  obliged  servant, . 

RICHARD  PRESTON. 
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Note  to  end  of  page  1 96, 

Such  was  the  general  understanding  of  the  Profession  down  to  the 
year  1817,  though  in  Bacon's  Abr.  Lease,  H.  3.  pi.  1.  the  doctrine  is 
ouite  in  unison  with  the  decision  afterwards  noticed.  In  Hilary  term  in 
tnat  year  the  Court  of  King's  Bench  decided  that  a  lessee,  or  to  put  the 
case  more  correctly,  his  surety,  could  not  set  up  the  act  or  default  of  the 
lessee  as  a  defence  against  the  lessor,  on  the  ground  that  the  lease  had 
become  void  by  the  operation  of  a  condition,  declaring  that  in  events 
which  had  happened  tne  term  should  be  void.  Most  ofthe  cases  on  the 
subject  were  cited  and  urged  by  Mr.  Gilford  on  behalf  of  the  surety;  but 
the  court  considered  the  point  so  clear  against  the  surety,  that  it  was  un- 
necessary for  Mr.  Richardson  to  argue  the  case  on  the  part  ofthe  lessor. 
This  point  may  now  be  considered  as  settled,  contrary  to  the  conclusion 
drawn  in  page  196 ;  and  possibly  this  decision  may  induce  the  ulterior 
consequence,  contrary,  to  the  former  cases,  that  the  lessor  may  dispense 
with  the  condition  by  treating  the  lessee  as  tenant  after  notice  of  the 
forfeiture.  Many  of  the  old  cases  cited  by  Mr.  Gifford  assumed  that  a 
condition  of  this  description  was  part  of  the  limitation,  or  more  correctly 
speaking,  part  ofthe  contract,  giving  to  the  lessee  as  well  as  to  the  lessor 
tne  right  of  putting  an  end  to  the  lease ;  while  the  Court  of  King's  Bench 
have  treated  the  condition  as  distinct  from  the  limitation,  and  as  for  the 
benefit  of  the  lessor  only ;  so  that  he  has  the  option  of  taking  or  waving 
the  advantage  of  a  breach  of  the  condition.  In  former  times  leases  for 
years  were  considered  as  mere  contracts  for  the  possession,  and  might 
well  be  considered  as  for  a  chattel  interest,  so  that  the  condition  formed 
part  of  the  terms  of  the  bargain,  while  a  condition  annexed  to  an  estate 
of  freehold  was  collateral  to  the  estate,  and  an  entry  or  claim  was  neces- 
sary to  avoid  the  estate  for  a  breach  of  the  condition.  Even  in  a  limita- 
tion to  uses  with  a  proviso  of  cesser,  the  proviso,  especially  if  it  be  by 
way  of  conditional  limitation,  will  operate-  without  entry  or  claim,  and 
miantcr,  and  ip$o  facto,  defeat  the  estate,  as  is   already  noticed  in 

page  197. 

It  is  fit  to  guard  the  Profession  against  the  practice  of  termors  for 
years  making  feoffments,  to  gain  the  freehold,  though  they  first  assign 
their  terms  to  a  trustee,  with  a  view  to  protect  against  forfeiture,  and  to 
attend  the  inheritance. 

A  late  decision  of  the  court  of  King's  Bench,  (Hilary  Term,  18 17,) 
on  a  motion  for  a  new  trial,  treated  the  term  as  forfeited.  There  was 
abundance  of  principle  and  even  of  decision  to  lead  to  that  con- 
clusion ;— 

In  the  first  place  it  is  a  fraud  on  the  part  of  the  termor  to  attempt  to 
gain  the  freehold. 

adly.  The  admission  by  the  assignee  of  a  title  in  the  feoffee  to  the 
reversion  is  an  attornment  to  a  sti  anger ;  and  by  the  rules  of  the  common 
law  attornment  by  a  termor  to  a  stranger  is  an  abandonment  of  the 
tenancy,  a  destruction  ofthe  privity  between  the  termor  and  the  rever- 
sioner, and  a  forfeiture  of  the  term. 

Throgmorton  v.  Whdpdak,  B.  R.  Hil.  9  Geo.  3.  B.  N.  P.  96.  Doe  ex 
dem.  f otter  v.  William,  Cowp.  621.  Peake,  196.  Espinasse,  462.  per 
Lord  Redesdale,  in  Hovenden  v.  Lord  Annesly,  a  Schoales  and  Lefroy, 
p.  635. 
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CONVEYANCING. 


CHAP.  L 


OF  DEEDS  TO  LEAD,  AND  DEEDS  TO  DECLARE, 

THE  USES  OF  FINES. 


THE  books  abound  with  various  distinc- 
tions concerning  the  declaration  of  the  uses 
of  fines,  recoveries,  and  other  assurances. 
Some  of  these  distinctions  relate  more 
immediately  to  agreements  for  fines  to  be 
levied,  recoveries  to  be  suffered,  and  the  like ; 
while  others  relate  to  deeds,  declaring  the 
uses  of  fines  already  levied,  recoveries  al- 
ready suffered,  or  conveyances  already  made. 
Cases  of  the  former  description  relate  to 
that  species  of  assurance,  which  is  usually 
denominated  a  deed  to  lead  the  uses  of  ajine, 
Sec. ;  and  cases  of  the  latter  description  re- 
late to  those  deeds  which  are  generally,  and 
properly,  styled  deeds  to  declare  the  uses  of 
Jines,  &c.  There  is  a  third  species  of  assur- 
ance,  partaking  partly  of  the  nature  of  a 
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2  OF  DEEDS  TO  LEAD, 

deed  to  lead,  and  partly  of  the  nature  of  a 
deed  to  declare,  the  uses  of  a  fine,  &c.  as  a 
conveyance  made  to  the  intent  that  a  common 
recovery  shall  be  suffered  to  uses;  and  it  is 
to  be  lamented,  that  many  treatises,  valuable 
for  the  information  they  afford,  have  not 
adverted  to  this  species  of  assurance,  as  re- 
gulated by  other  rules  than  deeds  to  had 
the  uses  of  fines,  &c.  Without  understand- 
ing the  precise  nature  of  these  several  assur- 
ances, the  rules  of  law  by  which  they  are 
governed,  and  the  distinctions  to  which  they 
give  rise,  it  will  not  be  easy  to  comprehend 
the  books  treating  of  these  subjects.  No 
use  can  arise  in  any  deed  operating  at  the 
common  law,  unless  an  estate  of  freehold  is 
transferred,  to  supply  a  seisin  to  these  uses. 
A  fine  or  recovery  must  operate  as  a  con- 
veyance of  an  estate  of  freehold,  as  a  pre- 
liminary step  to  a  declaration  of  uses-  As 
far  as  it  is  merely  a  release  of  right,  or  con- 
firmation of  title,  no  uses  can  be  declared 
with  effect,  because  no  seisin  passes ;  and  as 
often  as  the  fine  operates  on  the  equitable 
right,  the  uses  which  are  declared  will  affect 
the  equitable  title  only  by  varying  or  mo- 
difying that  title.  These  uses  will  not  have 
any  influence  on  the  legal  estate,  except  so 
far  as  they  charge  that  estate  by  way  of 
trust.  A  deed  to  lead  the  uses  of  a  fine  or 
recovery,  is  not  a  conveyance  of  itself; 
it  has  no  individual,  or  immediate  opera- 
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tion  on  the  seisin,  or  estate;  it  is  merely  a 
coveaant  or  agreement  to  levy  a  fine,  or 
suffer  a  common  recovery ;  with  a  declara- 
tion, that  the  fine  when  levied,  or  recovery 
when  suffered,  shall  enure  to  certain  uses* 
This  deed,  and  the  fine  when  levied,  or  reco- 
very when  suffered,  will  operate  as  part  of 
the  same  assurance  (a).  No  estate  passes 
till  the  fine  is  levied  or  recovery  suffered ; 
and  in  the  mean  time,  no  uses  can  arise  for 
want  of  a  seisin  to  supply  or  feed  these  uses. 
2dly.  A  declaration  of  uses  supposes,  as 
the  fact  really  is,  the  fine  to  be  levied,  or  re- 
covery to  be  suffered.  Of  course,  the  seisin 
has  passed  to  the  conusee  in  the  fine,  or  the 
demandant  in  the  recovery:  and  the  uses 
remain  in  a  dormant  and  inefficient  state,  for 
want  of  a  direction  giving  them  a  definitive 
object.  Till  the  uses  are,  by  the  declaration, 
called  into  operation,  they  will  result  to  the 
former  owner,  or  respective  owners,  according 
to  the  former  ownership  of  the  person,  or 
those  several  persons,  in  such  manner  as  has 
been  noticed  in  the  former  volume.  A 
long  interval,  even  of  many  years  (6),  may 


(a)  Stapilton  and  Stapikow,  195.     Herring  v.  Brovn,  Veil. 

1  Atk.  5;  and  Bee  2  Lev*  54.  tris,  368,  371.     Doe  ex  dem. 

a    Burr.    1134.     Ferrers    and  Odiarne  \ .  Whitehead,  8  Burr. 

Cur  son  v.  Termor  and  others,  704. 

Cro.  Jac.  643.      Fountain    v.  (b)  A  It  ham  v.  Anglesey,  Gilb. 

Ctolc,   1    Mod.   107.     l    Vent.  Eq.  Cases,  it). 
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elapse  before  this  declaration  is  executed. 
From  the  moment  the  declaration  is  executed, 
the  seisin  will  be  bound  with  the  uses,  and 
these  uses  will  arise  from  the  seisin,  transferred 
to  the  conusee  in  the  fine,  or  demandant 
in  the  recovery ;  and  not  from  that  sei- 
sin which  the  former  owner  takes  by  way 
of  resulting  use.  The  seisin  under  that  use 
cannot  be  transferred  without  a  formal  con- 
veyance  adapted  to  the  circumstances  of  the 
estate  of  the  party ;  while  the  seisin,  trans- 
ferred to  the  conusee  in  ttye  fine,  or  the  de- 
mandant in  the  recovery,  may  be  effected 
and  bound  merely  by  a  declaration  of  uses 
to  arise  out  of  that  seisin. 

Sdly.  In  this  species  of  assurance,  a  seisin  or 
estate  passes  by  the  operation  of  the  convey- 
ancie ;  the  estate  itself  is  transferred.  Some- 
times uses  are  declared,  so  as  to  arise  imme- 
diately, as  in  Stapilton  and  Stapilton(d).  In 
other  instances,  the  conveyance  is  merely  to 
the  intent  that  a  fine  shall  be  levied,  or  a  com- 
mon recovery  shall  be  suffered,  and  uses  are 
directed  to  arise,  out  of  the  seisin  of  the  co- 
nusee in  the  fine,  or  the  demandant  in  the 
recovery.  Although  the  conveyance  is  made, 
and  the  fine  is  to  be  levied,  to  one  and  the 
same  person ;  and  although  the  fine  and  the 
conveyance,  or  the  conveyance  and  the  re- 

(rf)  i  Atk.  2. 
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covery,  form  part  of  the  same  assurance,  the 
uses  are  to  arise  only  from  the  time  that  the 
fine  is  levied  or  the  recovery  is  suffered  (e). 
In  the  language  of  Lord  Mansfield,  applied 
to  a  case  of  this  description,  the  deeds  must 
be  considered  as  executory,  till  the  fine  is  levied, 
and  then  the  estate  passes  by  the  .fine  (J). 
It  must  be  remembered,  however,  that  the 
person  who  has  already  conveyed  his  estate, 
no  longer  retains  any  legal  ownership.  Thaf 
ownership  has  passed  by  his  conveyance; 
and  he  is  effectually  bound  by  the  con- 
veyance, as  far  as  it  is  operative ;  ..  and 
merely  retains,  in  consequence  of  his  for- 
mer ownership,  the  power  of  giving  a  more 
complete  effect  to  his  conveyance,  by  render- 
ing that  assurance  absolute,  which  was  de- 
feasible, or  by  rendering  that  ownership  in- 
definite, which  was  at  first  determinable  (g). 
Lord  Mansfield's  doctrine,  that  the  deeds 
must  be  considered  as  executory,  is  to  be 
read  with  reference  to  the  rute,  that  for  some 
purposes,  the  fine,  recovery,  and  deed,  axe 
parts  of  the  same  assurance;  they  never 
were  intended  to  deny,  that  the  seisin  passes 
by  the  conveyance.  These  preliminary  ob- 
servations lead  to  the  consideration  of  the 
rules  which  govern, 

{e)  2  Burn  714.  1  A^k.  5.    Voodright  v.  Mead, 

(/)  In  Doe  ex  dem.  Odiartte  3  Burr.  1703.     Cheney  v.  Hall, 

v.  Whitehead,  2  Burr.  714.  Anabl.  526.    Moody  v.  Moody, 

<£)    Stqpilton   v.    Stapitton,  lb.  649. 
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1st,  Deeds  to  lead  the  uses  of  fines,  Sec. 

2dly,  Deeds  to  declare  the  uses  of  fines,  &c. 

Sdly,  Deeds  of  conveyance  to  uses,  to  be 
perfected  by  subsequent  fines,  &c. 

Whether  the  agreement,  or  declaration, 
relates  to  a  fine,  or  a  common  recovery,  it  is 
governed  by  the  same  rules.  For  that  reason, 
cases  applicable  to  either  species  of  this 
assurance  will  be  introduced,  as  equally 
relevant  to  the  point  requiring  elucidation; 
or,  at  least,  as  often  as  any  distinction 
arises,  peculiarly  applicable  to  either  specie* 
of  this  assurance,  that  distinction  will,  be  ncv- 
ticed  by  way  of  caution  against  any  error  into 
which  the  reader  might  otherwise  be  led. 
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-4*  to  Deeds  to  lead  the  Uses  of  Fines. 

»  * 

The  general  rules  which  govern  deeds  of 
this  description,  are  to  be  found  ifo  tlfe 
Countess  of  Rutland**  case  (a).  The$£  re- 
solutions are  in  the  following  teitnS: 
Fitsty  i€  Although  the  indentures  being 
made  for  declaring  the  uses  of  a  subsequent 
fine,  recovery,  or  other  assurance,  to  Cer- 
tain persons,  and  within  a  certain  time, 
and  to  certain  uses,  are  but  directory,  and 
**  do  not  bind  the  estate  or  interest  of  the 
"  land ;  yet  if  the  fine,  recovery,  or  other 
"  assurance,  be  pursued  according  to  the 
u  indentures,  there  could  not  be  any  bare 
averment  against  the  ^indentures  taken  in 
such  case,  that  after  the  making  of  the  iri- 
"  dentures,  and  before  the  assuranee,  by 
"  mutual  agreement  of  the  parties,  it  was  c6n- 
"  eluded  and  agreed  that  the  assurance  should 
u  be  to  other  uses:  but  if  other  agreement^  or 
limitation  of  uses,  be  made  by  writing,  or  by 
other  matter  as  high  or  higher;  then  the 
last  agreement  shall  stand :  for  every  con- 
tract or  agreement  ought  to  be  di£s6ftred 
by  matter  of  as  high  a  nature  as  the  first 
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"  deed  ;  nihil  tarn  conveniens  est  naturali  cequi- 
tatij  unumquodque  dissolve  eo  ligamine  quo 
ligatum  est.  Also,  it  would  be  inconve- 
"  nient  that  matters  in  writing  made  by  ad- 
"  vice  and  on  consideration,  and  which  finally 
"  import  the  certain  truth  of  the  agreement 
of  the  parties,  should  be  controlled  by  aver- 
ment of  the  parties,  to  be  proved  by  the 
"  uncertain  testimony  of  slippery  memory ; 
"  and  it  would  be  dangerous  to  purchasers 
"  and  farmers,  and  all  others  in  such  cases, 
"  if  such  nude  averments,  against  matters  in 
"  writing,  should  be  admitted. 

Secondly,  "  If  the  form  of  the  indentures 
"  be  not  pursued ;  as  for  the  quantity  of 
''the  land,  or  the  time  within  which,  &c.  ia 
"  these  cases,  and  other  like,  where  the 
"  indentures,  be  not  pursued,  averment, 
r<  without  writing,  might  be  taken,  that  the 
"  fine,  recovery,  or,  other  assurance,  was  to 
"  another  use  or  intent  than  is  contained  io 
"  the  indenture  :  for  inasmuch  as  the  inden- 
tures are  not  pursued,  it  is  reasonable  that 
the  parties  should  be  admitted  to  show 
"  the  cause  and  reason  why  they  were  not 
pursued,  by  reason  of  the  new  agreement 
subsequent,  which  in  such  case  might  be 
as  well  by  word,  as  by  writing. 
Thirdly j  "  Although  the  indentures  are  not 
"  pursuant  in  circumstance  of  time,  quan- 
"  tity,  person,  and  the  like ;  yet  if  no  other 
"  new    mean    agreement    can    be    proved, 
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"  the  assurance  should  be,  in  judgment  of 
44  law,  to  the  use  contained  in  the  inden- 
44  tures. 

Fourthly, "  In  the  principal  case,  the  fines 
44  could  not  be  directed  by  both  the  indea*- 
44  tures  ;  that  is  to  say,  by  the  first  indenture, 
"  to  the  use- of  Earl  Edward,  and  Isabel 
44  his  wife,  4  for  their  lives ;'  and  by  the  se- 
44  cond  indenture,  to  the  Earl,  and  the  heirs 
".  males  of  his  body,  with  the  remainders 
over,  limited  by  the  second  indenture; 
and  so  the  fines  to  work  upon  both  the 
indentures  (although  peradventure  such 
was  the  intent  of  the  parties) ;  and  that  for 
44  three  reasons : 

1st,  "  The  directions  and  declarations  of 
44  the  first  indentures  were  controlled  and  frus- 
44  trated  by  the  second  indentures,  and  there- 
"  fore  the  fines  could  not  be  directed  by  both. 
2dly,  "  The  indentures  import  several  dis- 
44  tinct,  and  divers  contracts  and  estates; 
44  that  is  to  say,  one  to  thev  Earl  and  Isabel 
44  his  wife,  and  to  the  heirs  of  the  Earl;  thp 
44  other  to  the  Earl  only,  and  to  his  heirs 
44  males  of  his  body,  with  divers  remainders 
44  over :  so  that  the  fines  ought  for  the  manor 
44  of  Eykering  to  be  directed,  either  wholly 
44  by  the  first,  or  wholly  by  the  second,  with- 
44  out  any  fraction  or  division  of  estates,  . 
3dly,  "  It  would  be  against  the  words  and 
intent  of  both  the  indentures,  to  make  a 
|aotch-pot  and  commixture  of  both,  which 
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"  by  their  creation,  were  several  and  distinct 
"  in  time,  in  persons,  and  estates." 

The  best  course  will  be,  to  consider  th6 
several  resolutions,  and  to  examine  how  far 
the  points  in  these  resolutions  are  under- 
stood to  be  law  at  this  day;  and  how  fat 
they  are  altered  by  statutable  regulations,  or 
by  subsequent  decisions. 

In  this  case,  Edward  Earl  of  Rutland,  who 
was  seised  in  fee  of  the  manor  of  Eykerihg, 
by  indenture  bearing  date  the  10th  March, 
21  Eliz.  covenanted  with  Sir  Gilbert  Gerrard 
and  Thomas  Holcroft,  that  he  (the  Earl) 
would,  before  the  end  of  Trinity  term  then 
next  following,  assure,  by  fine,  or  other  assur- 
ance, the  said  manor  to  the  said  Sir  Gilbert 
and  Thomas  in  fee ;  with  a  declaration,  that 
this  fine  should  be  to  the  use  of  the  Earl  and 
Isabel  his  Countess,  and  to  the  heirs  of  the 
Earl.  On  the  29th  day  of  the  same  month, 
by  another  indenture,  between  the  Earl,  of 
the  one  part )  and  Lord  Burghley,  Sir  Gilbert 
Gerrard,  and  others,  of  the  other  part ;  the 
Earl  covenanted  with  the  parties  of  the  2d 
part,  to  convey  the  said  manor  of  Eykering, 
amongst  others,  to  the  parties  of  the  2d  part, 
or  to  some  or  one  of  them,  before  the  feast 
of  the  Annunciation  of  our  Lady  next  follow- 
ing; with  a  direction  that  such  assurance 
should  be  to  the  use  of  the  said  Earl,  and  the 
heirs  male  of  his  body ;  and  for  default  of 
such  issue,  to  the  use  of  the  heirs  male  of 
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the  body  of  Thomas,  Earl  of  Rutland,  with 
divers  remainders  over.  No  fine,  or  other 
assurance,  was  levied  or  made  by  Earl  Edward 
before  the  end  of  Trinity  term.  Afterwards, 
viz.  on  the  17th  September  next  following, 
Earl  Edward  acknowledged  a  note  of  a  fine 
of  the  manor  of  Eykering  only.,  to  Sir  Gilbert 
and  Thomas,  and  the  bars  of  Sir  Gilbert. 
On  the  18th  of  the  same  month,  he  acknow- 
ledged another  note  of  a  fine  of  the  said 
manor  of  Eykering,  amongst  many  other 
manors  mentioned  in  the  last  indenture,  to 
the  parties  of  the  2d  part  in  that  indenture, 
and  the  heirs  of  Lord  Burghley,  one  of  those 
parties.  And  both  fines  were  entered  in 
octabi*  Michaelmi*  then  next  following.  It 
was  proved  by  witnesses,  that  Earl  Edward, 
as  well  before  the  indentures,  as  after  the 
fine  levied,  told  them,  that  the  Countess 
should  have  the  manor  of  Eykering  for  her 
jointure. 

This  statement  of  the  facts  of  the  case  wiH 
show  the  application  of  the  several  resolu- 
tions :  *  ' 

1.  The  first  resolution  admits  that  the  in- 
dentures were  only  directory 9  and  did  not 
bind  the  estate  or  interest  of  the  laarcl.  All 
the  cases  agree  on  this  point.  In  particular, 
ih  Stapilton  v.  Stapilton  (6),  already  cited, 
Lord  Hardwicke  noticed,  that  it  had  been 
argued  by  the  counsel,  that  if  the  1st  decla- 
im i  Atk.  8,  9. 
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ration  of  the  uses  is  in  general  to  prevail, 
purchasers  of  estates,  though  they  have  a 
recovery  for  strengthening  their  title,  with  a 
declaration  of  the  uses  of  the  recovery  to 
themselves  and  their  heirs,  cannot  be  safe; 
for  the  vendor  may  defeat  such  declaration, 
by  a  precedent  one  to  different  uses.  But  his 
Lordship  observed ;  "  in  such  cases,  I  think, 
"  a  recovery  will  not  enure  to  make  good 
such  former  declaration  of  uses,  but  only 
the  uses  of  the  purchase/'  From  the  context 
it  is  evident,  that  his  Lordship's  observation 
is  to  be  confined  to  those  instances  in  which 
the  former  declaration  was  merely  executory, 
depending  only  on  agreement,  without  any 
conveyance  to  secure  the  effect  of  that  agree- 
ment. In  a  subsequent  part  of  the  case,  his 
Lordship  observed  :  "  this  case  is  different 
"  from  those  that  turn  only  upon  the  point  of 
"  the  effect  of  a  mere  declaration  of  uses ; 
"  for  a  mere  declaration  of  uses  subsists  only 
upon  the  agreement  of  the  parties,  and  in 
such  cases  where  the  agreement  has  been 
"  changed  by  "mutual  assent  of  all  parties, 
"  there  a  recovery  shall  enure,  to  make  good 
u  such  last  agreement  or  declaration/' 

But  his  Lordship  proceeded  to  observe, "  If 
the  estate  was  vested,  notwithstanding  such 
declaration  of  uses,  yet  the  recovery  has 
"  always  been  held  to  make  good  such  de- 
u  feasible  estate ;  for  the  prior  lease,  charge, 
"  or  estate,  made  by  tenant  in  tail,  is  only 


4« 


THE  USES  OF  A  FINE.  13 

"  defeasible  by  the  issue,  by  virtue  of  the 
"  statute  de  donis  (c),  which  was  made  to  pro- 
"  tect  the  issue  against  the  alienation  of  the 
"  tenant  in  tail ;  therefore  the  issue  could 
"  avoid  such  lease,  &c.  but  not  the  tenant 
in  tail  himself.  But  when  by  the  recovery 
he  has  gained  to  himself  a  fee,  all  the  rea- 
soning for  avoiding  the  estate  made  by 
"  tenant  in  tail  is  gone,  for  the  issue  is 
"  barred  by  the  recovery ." 

2.  The  next  point  of  this  resolution  as- 
sumes, that  when  the  circumstances  of  levy- 
ing the  fine,  prescribed  by  the  agreement  of 
the  parties,  are  observed,  so  that  the  fine  is 
between  the  same  persons,  of  the  same  par- 
cels, and  within  the  appointed  time,  no  aver- 
ment (that  is,  parol  evidence)  can  be  admitted 
to  show  that  the  fine  was  levied  to  other  uses 
than  those  contained  in  the  indentures.  This 
branch  of  the  resolution  depends  upon  rules 
of  evidence.  As  that  which  was  stipulated 
by  the  indentures  to  be  done,  has  been  done, 
the  law  will  not  allow  parol  evidence  to  con- 
trol the  agreement,  so  as  to  admit  that  that 
which  is  certain,  and  depends  on  the  solemn 
act  of  the  parties,  may  be  varied  by  evidence 
of  less  solemnity.  It  follows,  that  evidence 
merely  by  writing,  as  well  as  parol  evidence, 
will  be  insufficient  to  vary  the  uses  declared 
by  a  deed,  when  the  circumstances  prescribed 

(c)  13  Edw.  1.  c.  1. 
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by  that  deed  are  observed.  In  Jonts  v.  Mw~ 
ley(d),  Lord  Chief  Justice  Holt  also  states  the 
law  to  be :  u  That  if  the  fine  had  been  levied 
"  pursuant  to  the  covenant,  no  parol  averment 
"  could  have  been  allowed  to  declare  the 
"  uses,  or  that  the  fine  was  not  to  the  uses 
"  of  that  deed  ;  and  all  parties  had  been  es-r 
topped  to  aver  the  contrary  by  parol :  but 
by  deed  subsequent  and  before  the  fine, 
other  uses  may  be  averred/' — In  these  ob- 
servations note  that  the  second  declaration 
most  be  before  the  fine  is  levied ;  and  that  the 
agreement  of  all  necessary  parties  to  the  va- 
riation of  the  uses  is  to  be  understood. 

3*  The  third  branch  of  the  resolution  is, 
that  the  uses  contained  in  a  former  instrument, 
either  in  writing,  or  attended  with  the  solem- 
nities of  a  deed,  may  be  varied  by  another 
instrument,  as  solemn  as,  or  more  solemn  than 
the  former  instrument.  This  is  also  admitted 
by  ihe  observations  of  Lord  C.  J.  Holt,  taken 
from  Jones  v.  Morky.  Thus,  uses  in  a  deed 
may  be  varied  by  another  agreement  con- 
tained in  a  deed;  and  uses  contained  in  a 
mere  writing  may  be  varied  by  another 
instrument,  merely  in  writing,  or  attended 
with  the  still  greater  solemnites  of  a  deed. 

4.  This  resolution  supposes  the  fine  to 
be  between  the  same  parties ;  for  when  there 
is  a  change  in  the  parties,  one  of  those  cir- 

(d)  1  Salk.  677. 
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ciunstances,  which  excludes  the  admission  of 
other  evidence*  is  wanting ;  and  no  part  of 
this  resolution  denies  the  right  of  the  owner 
qf  the  estate,  to  levy  a  fine  to  other  parties, 
and    to   declare    uses,  which   shall  prevail 
against  a  declaration  between  the  parties  to 
a  former  instrument.     By  some  means  not 
easily  to  be  accounted  for,  it  has  been  un- 
derstood, that  no  variation  in  the  uses  can  be 
made  without  the  concurrence  of  all  persons 
concerned  in  interest.    That  qualification  is 
correct,  as  applied  to  conveyances  containing 
agreements  under  which  uses  are  to  arise; 
since   the   parties  acquire  an  inchoate  in-' 
terest  under  that  conveyance ;  but  its  accu- 
racy is  questionable,  when  it  is  applied  to 
instruments    merely   directory;  as  deeds  to 
lead  the  uses  of  fines,  &c.    The  qualification 
is  sanctioned,  however,  by  the  authority  of 
Lord  Hardwicke.  In  Stapilton  v.  Stapiltm(e)9 
he  noticed,  that  it  was  said  at  the  bar,  that 
the  declaration  of  the  uses  was  in  the  power 
of  the  tenantin  tail,  and  that  he  might  declare 
new  uses ;  and  he  observed,  "  I  take  that  not 
to  be  law,  for  such  subsequent  declaration 
must  be  by  all  the  parties  concerned  in 
"  interest."     Without  the  context,  it  might 
have  been  supposed  that  his  Lordship's  ob- 
servation was  confined  to  the  case  before  the 
court;  namely,  the  case  of  a  conveyance.  Bub 

(e)  l  Atk.  7. 
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it  is  impossible  not  to  collect,  that  his  lord- 
ship had  the  case  of  the  Countess  of  Rutland 
in  his  contemplation,  as  warranting  this 
opinion  :  for  he  proceeds  to  observe  (/),  that 
"  in  the  case  of  the  Countess  of  Rutland,  it  is 
"  not  laid  down,  that  the  tenant  in  tail  might 
"  declare  new  uses ;  but  said,  while  it  is  direc- 
u  tory  only,  new  uses  may  be  declared  :  and 
the  meaning  of  that  is,  that  as  the  uses 
must  arise  out  of  the  agreement  of  the 
parties,  the  parties  may  change  the  uses : 
but  that  must  be  done  by  the  mutual  con- 
sent of  all  the  parties  concerned  in  interest; 
"and  in  that  case,  it  was  a  mutual  agreement 
"  of  all  parties/'  The  accuracy  of  this  part 
of  the  report  may  be  justly  questioned.  In 
the  first  place,  the  observation  is  not  correct 
in  supposing  that,  in  the  Countess  of  Rut- 
land's case  there  was  a  mutual  agreement  of 
all  parties;  or  that  there  was  the  concur- 
rence of  all  parties  concerned  in  interest. 
The  Countess  was  concerned  in  interest,  and 
yet  she  did  not  assent  to  the  se#ond  declara- 
tion. Nor  will  the  case  be  relieved  from  its 
difficulty,  by  the  answer  that  she  was  not  a 
party  to  the  first  indenture.  Holcroft,  one\)f 
the  intended  conusees,  was  a  party  to  that 
indenture;  and  it  does  not  appear  that  he 
joined  in  the  second  declaration.  Nor  in- 
deed did  the  Court  enter  into  any  other  dis- 

(/)  i  Atk.  7. 
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quisition  of  the  facts,  than  that  as  the  first 
indenture  was  not  pursued  far  its  circumstan- 
ces,  the  second  indenture  might  govern  the 
declaration  of  the  uses  of  the  fine.  ,  A  stilt 
stronger  ground  for  questioning  the' accuracy 
of  this  part  of  the  report,  ii;  that  it  is  not  con- 
sistent with  the  subsequent1  part  of  the  'same 
report ;  in  which  his  Lordship  declared  his 
opinion  to  be:  (g),  that  •*  the  recovery  of  te- 

*  nant  in  tail  will  not  enure  to  thake  good 

*  such  former  declaration  of  uses,  but  only 

*  the  uses  of  the  purchase."  And  in  Jones  v. 
Morley,  afterwards  cited,  one  of  the  persons 
interested  under  the  first  agreement,  did  not 
concur  in  the  second  agreement,  and  yet  the 
second  agreement  prevailed.  When  the  fine 
is  levied  pursuant  to  the  first  agreement,  and 
to  the  persons  who,  by  that  agreement,  are  to 
be  conusees  in  the  fine,  it  is  consistent  with 
principle,  and  with  the  nature  of  uses,  that 
the  uses  shall  be  governed  by  the  first  agree- 
ment. Before  the  statute  of  uses,  the  conusee 
would  have  retained  the  seisin  or  estate.  The 
question  in  equity  would  have  been,  for 
whom  he  was  a  trustee ;  in  short,  who  was  to 
have  that  which  at  this  day  is  termed  the 
use.  It  is  reasonable  that  no  agreement 
behind  his  back  should  make  him  a  trustee 
for  persons  who  were  strangers  to  the  agree- 
ment.   He,  and  those  whose  interest  he  sup- 

(g)  i  Atk,  9. 
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ported/  might  contend  that  he  was  subject 
to  no  other  uses  than  those  declared  by  the 
agreement  with  him ;  and  the  evidence 
would  prove  that  he  received  the  estate  to 
those  uses  which  were  contained  in  that 
agreement.  This  seems  to  have  been  the 
origin  of  the  rule,  requiring  the  concurrence 
of  all  persons  concerned  in  interest ;  and  in 
practice  the  case  ought  not  to  be  carried, 
farther  than  the  principle  from  which  it  ori- 
ginated. Independent  of  this  principle,  it  i» 
difficult  to  understand  the  law  on  this  point ; 
for,  suppose  A.  seised  in  tail,  or  in  fee,  to 
covenant  with  B.  to  levy  a  fine  as  of  next 
Michaelmas  term,  to  various  uses  in  strict 
settlement,  under  which  he  is  to  be  tenant 
for  life,  with  remainder  to  persons  not  in 
being ;  and  afterwards  A.  declares  that  the 
fine,  when  levied,  shall  enure  to  other  uses ; 
what  principle  is  there  to  prevent  the  second 
declaration  of  uses  from  governing  the  title  ? 
Is  not  the  fine  levied  to  the  second  uses,  and 
not  to  the  first  uses  ;  and  is  it  not  optional  in 
A.  whether  he  will  be  guilty  of  a  breach  of 
his  covenant,  or  not  ?  And  is  the  first  decla- 
ration more  than  a  covenant  or  agreement, 
leaving  in  A.  the  full  ownership  and  power 
of  disposition  of  the  property  to  such  uses 
as  he  shall  think  fit  ?  And  if  be  may  vary  the 
uses  by  a  new  conveyance,  why  is  the  powep 
of  doing  it  by  a  new  declaration  to  be  denied 
to  him  ?     It  is  difficult  to  comprehend  the 
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force  of  any  objection  that  can  be  urged 
against  the  validity  of  the  second  declaration, 
except  such  reasons  as  arise  out  of  the  learn- 
ing of  uses  in  their  fiduciary  state. 

It  is  only  while  the  agreement  is  directory 
that  the  uses  can  be  varied.  The  moment 
the  fine  is  levied,  pursuant  to  an  agreement, 
the  estate  is  bound  with  the  uses,  and  they 
are  executed  into  estate ;  and  to  alter  or  vary 
the  state  of  the  title  there  must  be  a  new  con- 
veyance, under  the  seisin  or  estate,  arising 
from  the  uses ;  or  an  appointment  in  exer- 
cise of  some  power  conferred  by  those  uses* 
An  attempt  to  vary  the  uses  by  a  new  agree* 
ment,  so  as  to  regulate  the  operation  of  the 
fine,  will  come  too  late. 

Vavasor's  case  (A)  is  supposed  to  warrant 
a  different  conclusion ;  namely,  that  a  deed, 
executed  after  the  suffering  a  recovery,  may 
be  controlled  by  a  subsequent  deed.  That 
point  certainly  was  decided  in  Vavasor's  case ; 
but  this  case  is  not  to  be  understood  as  an 
authority  governing  declarations  of  uses  at 
this  day.  It  had  the  peculiar  circumstances 
of  deciding  the  right  under  uses  declared 
before  the  statute  of  27  H.  8 ;  and  all  that 
was  determined  by  that  case,  is,  that  though 
the  uses  were  declared  upon  the  recovery, 
in  favour  of  the  husband  and  wife  and  their 
heirs,  and  a  conveyance  had  been  made  to 
them  and  their  heirs,  these  uses  were  changed 

(A)  Dyer,  307, 
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by  a  subsequent  agreement  between  the  *  hos* 
band  and  wife,  so  as  to  bind  the  estate  of 
the  husbafid,  who  survived  his  wife,  with  an 
use  in  favour  of  die  heirs  of  the  wife,.  In 
fact,  the  statute  found  the  use,  by  virtue  of 
the  husband's  agreement,  in  the  heirs  of  the 
wife,  and  executed  that.  use.  This  authority 
cannot  then  be  applied  to  support  the  po- 
sition, that. an  use  once  executed  by  means 
of  a  declaration,  can  be  changed  by  a  new 
agreement,  without  a  conveyance,  notwith- 
standing such  agreement  is  with  the  consent 
Qf  all  persons  concerned  in  interest 
.  The  second  resolution, — This  resolution 
has  been  adopted  from  time  to  time,,  and 
is  considered  as  law  at  the  present  day. 
In  Stapilton  v.  Stapilton  (i),  the  language  of 
Lord  Hardwicke  is,  "  Before  the  Statute  of 
"  Frauds,  if  the  deeds  declaring  the  uses 
"  had  not  been  pursued,  a  parol  declaration 
V  of  uses  would  have  been  let  in ;  but  if 
"there  is  a  deed  declaring  the  uses,. and 
"  the  common  recovery  is  suffered  accord- 
"  ingly,  that  would,  before  the  .  statute, 
"  exclude  a  parol  declaration  of  new  uses/' 
So  in  Jones  v.  Motley  (j)9  the  third  resolu- 
tion of  the  Court  was,  that  "  since  the  fine  is 
*f  not  according  to  the  deed,  other  uses  may 
"  be  i  averred,  though  they  were  declared  by 
"  writing,  and  not  by  deed ;  for  by  that  yari- 

(i)  i  Atk.7.  (J)  aSalk.  677. 
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€l  ance,  there  is  room  or  occasion  given  to 
inquire,  and  receive  information,  that  the 
old  agreement  was  relinquished ;  and  by 
"  the  same  reason,  the  use  of  a  fine  may  be 
u  declared  by  parol,  upon  an  original  agree- 
*'  frient ;  it  may  now,  as  in  this  case,  where 
"  the  original  agreement  was  relinquished/' 
The  case  of  Jones  v.  Mqrley  is  more  remark- 
able for  the  circumstance,  that  the  decision 
turned  on  a  clerical  error.  A  settlement  was 
made  by  lease  and  release,  and  a  use  declared, 
till  a  jointure  should  be  settled  on  the  wife. 
In  Hilary  term  1665,  by  a  deed  dated  in  that 
term,  the  husband  and  wife  covenanted  to 
levy  a  fine  in  next  Hilary  term,  evidently 
meaning  the  then  present  Hilary  term,  and 
the  use  was  declared  to  the  husband  in  fee. 
Two  days  after  the  former  indenture,  by  a 
writing  not  attended  with  the  solemnities  of 
a  deed,  the  husband  and*  wife  declared,  fliat 
the  uses  of  the  former  deed  should  be  revok- 
ed, arid  the  fine  was  levied  as  of  the  then 
present  Hilary  term;  and  the  writing,  and 
not  the  deed,  governed  the  uses.  One  alter- 
ation has  been  made  in  this  resolution  by  the 
Statute  of  Frauds  and  Perjuries,  29  Car.  2. 
In  consequence  of  that  statute  the  uses  of 
a  fine  cannot  be  declared  merely  by  paroL 
There  must  be  a  writing.  The  statute  enacts, 
sect.  6,  *c  that  from  and  after  the  24th  day 
u  of  June,  all  declarations  or  creations  of 
"  trust  or  confidence,  of  any  lands,  tenements 
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or  hereditaments,  shall  be  manifested  and 
proved  by  some  writing,  *  signed  by 'the 
party  who  is  by  law  enabled  to  declare 
such  trusts,  or  by  his  last  will  in  writing,  or 
"  else  they  shall  be  utterly  void  and  of  none 
"  effect/'  With  a  proviso,  that  "  where  any 
conveyance  shall  be  made  of  any  lands  or 
tenements,  by  which  a  trust  or  confidence 
shall  or  may  arise,  or  result  by  the  impli- 
"  cation  or  construction  of  law,  or  be  trans- 
"  ferred  or  extinguished  by  act  or  operation 
"  of  law,  then  and  in  every  such  case  such 
"  trust  or  confidence  shall  be  of  the  like 
"  force  and  effect  as  if  this  statute  had  not 
"  been  made."  And  the  statute  of  4th  Anne, 
c.  16,  "  for  the  amendment  of  the  law,  and 
"  the  better  advancement  of  justice/'  after 
reciting  that  "  it  had  been  doubted  whe- 
"  ther,  since  the  making  of  the  said  last- 
"  mentioned  act  of .  parliament,  the  declara- 
"  tions  or  creations  of  uses,  trusts,  or  con- 
"  fidences,  of  any  fines  or  common  reco- 
veries, manifested  by  deed  made  after  the 
levying  or  suffering  such  fines  or  recoveries, 
are  good  and  effectual  in  law/'  enacted, 
"  that  all  declarations,  or  creations,  trusts, 
u  or  confidences,  of  any  fines  or  common  re- 
c<  coveries  of  any  lands,  tenements  or  heredi- 
"  taments,  manifested  and  prpved,  or  which 
"  shall  hereafter  be  manifested  and  proved, 
"  by  any  deed  already  made,  or  hereafter 
"  to  be  made,  by  the  party  who  is  by  law 
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"  enabled  to  declare  such  uses  or  trusts, 
u  after  the  levying  or  suffering  of  any  such 
"  fines  or  recoveries,  are  and  shall  be  as  good 
"  and  effectual  in  the  law  as  if  the  said  last- 
"  mentioned  act  had  not  been  made/' 

The  third  resolution  also  remains  in  force, 
not  only  unimpeached   by  any   subsequent 
decision,  but  enforced  by  resolutions  in  other 
cases.    Thus,  in  the  cited  case  of  StapiUon  v. 
Stapilion  (A),  Lord  Hardwicke  observes*  "  it 
"  is  true,  where  there  is  an  agreement  to  suf- 
fer a  recovery,  and  uses  are  declared;  if 
the  recovery  is  after  suffered,  though  it  va- 
ries in  point  of  time  from  the  recovery  co- 
"  venanted  to  be  suffered,  yet  if  there  is  no 
<'  subsequent  declaration  of  uses*  the  reco- 
"  very  will  enure  to  the  uses  so  declared." 
And  in  the  third  resolution,  in  the  case  of 
Janes  v.  Motley,  already   cited,  Lord  Holt 
observed,  "  that  without  such  averment,  the 
"  fine  should  be  intended  to  the  use  of  the 
"  first  agreement,  notwithstanding  the  vari- 
"  ance."    In  the  report  of  the  same  case  by 
Lord  Raymond  (/),  the  proposition  is  stat- 
ed more  distinctly  in  these  terms :  "  though 
"  there  is  a  variance  between  the  deed  and 
"  the  fine,  yet,  if  nothing  appears  to  the  con- 
trary, the  fine  shall  be  taken  to  be  to  the 
uses   of  the  deed,  and  in   that   case  the 
"  deed  is  not  only  evidence  of  the  uses,  but 

(*)  i  Atk.  p.  7.  (/)  Lord  Raym.  389. 
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"  the  fine  is,  by  construction  of  law,  to  the 
"  uses  of  the  deed/' 

The  fourth  resolution  proceeds  upon  the 
same  principle  as  is  to  be  found  in  Beck- 
with's  case,  cited  in  the  first  volume  (m).  This 
doctrine  was  discussed  in  Taylor  v.  Horde  (n), 
and  a  different  doctrine  seems  to  have  pre- 
vailed in  that  case.  According  to  the  deci- 
sion of  that  case,  several  deeds  may  be  con- 
strued as  part  of  the  same  assurance ;  and 
the  uses  in  each  deed  may  have  effect  as  far 
as  they  are  consistent;  The  language  of  Lord 
Mansfield  in  that  ease  was,  "  as  to  the  first 
"  ground,  that  Lady  Atkyns  had  no  estate 
"  for  life,  the  whole  argument  depends  upon 
,u  this  proposition,  that  the  lesser  deed  was 
"  executed  after  the  greater  deed,  and  con- 
"  sequently  the  power  to  Sir  Robert  Atkyns 
"  the  father,  to  make  a  jointure,  was  extin- 
"  guished  by  the  fine  levied  in  Trinity  terto 
"  1669.  But  the  jury  have  not  found  the 
"  fact,  which  was  first  executed.  Both  deeds 
u  bear  the  same  dates.  They  are  both  con- 
sistent. They  are  both  manifestly  but  one 
agreement,  executed  by  different  instru- 
ments, to  answer  different  purposes,  and 
"  to.  suit  (probably)  the  convenience  of  one 
u  party,  who  was  interested  only  in  a  smalt 
"  part  of  the  transaction.  The  fine  levied  in 
"'  Trinity  term  1669,  pursued  both  deeds,  and 

(m)  p.  314.  («,)  1  Burr.  p.  60. 
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u  comprises  all  the  premises  in  the  greater 
"  dp ed  by  which  the  powers  were  created. 

"  It  never  could  be  the  intent  to  revoke 
"  those  powers  at  the  instant  they  were 
"  created,  by  the  lesser  deed,  which  makes 
no  mention  of  them ;  or  by  a  fine  levied 
agreeable  to  the  greater  deed,  in  which 
they  are  contained. 

Sir  Robert  Atkyns,  who  survived  the 
transaction  above  30  years,  has  shown  by 
many  acts  that  he  understood  the  powers 
to  be  well  created  and  subsisting. 

If  it  was  necessary,  we  ought  to  presume 
"  the  lesser  deed  first  executed,  to  support 
"  the  clear  intent  of  parties  in  a  family 
"  settlement,  made  for  valuable  considera- 
"  tion  ; .  for  it  is  impossible  to  suppose 
"  they  could  really  mean  to  revoke  or  ex- 
"  tinguish  these  powers,  and  take  this  way 
"  of  doing  it.  But  in  this  case  there  is  no 
room  for  presumption:  the  internal  evi- 
dence of  the  thing  itself  speaks  them  to 
"  be  one  transaction ;  and  the  same,  to  all 
"  intents  and  purposes,  as  if  expressed  in 
"  one  instrument/' 
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Of  Deeds  declaring  the  Uses  of  Fines. 

In  deeds  of  this  description,  there  is  an 
interval  between  the  time  when  the  fine  is 
levied,  and  the  date  of  the  declaration  of 
the  uses.  ,The  presumption  of  law  is,  that 
the  use  results  to  the  former  owners  imme- 
diately after  the  fine  is  levied  ;  and  it  is 
an  acknowledged  rule,  that  when  there  is 
no  declaration  of  uses,  or  as  far  as  the  de- 
claration of  uses  does  not  extend,  or  is 
ineffectual,  the  use  will  result  to  the  former 
owners,  according  to  their  respective  interests 
at  the  time  when  the  fine  was  levied ;  but 
the  law  allows  of  a  declaration  of  uses  at 
any  time  in  the  life  of  those  parlies  by  whom 
the  fine  is  levied.  The  law  on  this  point  was 
fully  considered  in  Downmans  case  (a).  In 
that  case  a  recovery  was  suffered  in  pur- 
suance of  an  agreement,  and  no  uses  were 
declared  by  that  agreement.  After  the  reco- 
very had  been  suffered,  and  by  a  deed, 
reciting  the  recovery,  uses  were  declared; 
and  this  deed,  and  the  uses,  were  found  by 
special  verdict;  and  one  of  the  questions 
moved  and  argued  in  the  case,  was,  if  the 

(a)  9  Co.  7.  b. 
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said  indenture,  made  after  the  said  recovery, 
was  sufficient  in  law  to  direct  and  declare 
the  uses  of  the  said  precedent  recovery.  And 
it  was  argued,  "  that  the  said  indenture  was 
"  not   sufficient   to   declare   and  direct  the 
"  uses  of  the  said  precedent  recovery,  for  five 
"  reasons  and  causes : — 1st,  When  a  recovery 
is  suffered  (it  being  without  consideration,) 
immediately  after  the  recovery  the   law 
adjudges  it  to  be  to  the  use  of  him  who 
suffers  the  recovery,  and  his  heirs;  then, 
"  when  the  use,  in  the  case  at  bar,  was  vested 
"  in  Peter    Vavasor,  immediately  after  the 
"  recovery  executed  before  the  said  inden- 
"  tures  made,  this  use  so  vested  cannot  be 
divested  by  any  declaration  or  agreement 
subsequent;   and  the  deed  indented  shall 
"  not  conclude  the  heir  in  this  case,  because 
"  it  being  subsequent,    cannot   by  the  law 
"  divest  that  which  was  vested  immediately 
after  the  recovery  had.     And  to  this  pur- 
pose they  cited  the  books  in  39  Ass.  p.  3, 
"  &  46  K  3.  Assize,  357,  where  an  infant 
"  brought  an  assize  against  T.  of  certain  lands, 
"  the  defendant  said  that  J.  uncle  of  the  in- 
"  fant,  whose  heir  he  is,  held  the  said  land 
"  of  him  by  homage,  escuage,  and  four  marks 
"  rent,  and  died  seised ;  and  because  the  plain- 
"  tiff  was  within  age,  he  seized  the  tenements 
"  by  reason  of  wardship :  to  which  the  plain- 
"  tiff  said,  that  the  said  J.  Ijeld  in  socage, 
"  &c:  to  which  T.  the  defendant,  said,  to  say 
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that  you  shall  not  be  admitted,  for  the'said 
J.  your  uncle,  upon  a  debate  betwixt  us, 
acknowledged  to  hold  the  same  land  of  us 
"  by  such  services,  by  deed  indented ;  and 
demanded  judgment,  if  he  shall  be  received 
to  say  the  contrary,  and  showed  the  deed,  &c* 
and  that  case  for  difficulty  was  adjourned 
u  into  this  court,  and  there  it  was  adjudg- 
ed that  the  said  acknowledgment,  or  de- 
claration by  deed  indented,  should  not 
"  conclude  the  heir  of  J. ;  and  the  reason 
of  Thorp,  Chief  Justice,  who  gave  the  judg- 
ment, was,  because  by  the  deed  indented 
other  services  could  not  be  grahted  which 
"  were  not  due  before,  wherefore  take  the 
"  assize.  So  in  this  case  at  bar,  the  deed  in- 
"  dented  subsequent  shall  not  conclude  the 
"  heir  of  Peter  Vavasor,  because  it  cannot 
"  divest  the  use,  which  was,  by  operation  of 
"  law,  vested  immediately  after  the  recovery. 
"  And  they  also  cited  35  H.  6-  35  H.  John 
"  Crook's  case,  where  the  like  acknowledg- 
"  ment  by  deed  indented  was  made,  &c.  and 
estoppel  pleaded ;  and  it  was  adjudged  that 
the  declaration  by  deed  indented,  for  the 
certainty  of  the  services,  should  not  bind 
"  the  heir  of  the  tenant,  who  was  party  to 
"  the  said  deed  indented. — 2dly,  It  was  ob- 
"  jected,  that  every  declaration  of  uses  upon 
"  recoveries,  fines,  &c.  of  lands,  tenements, 
"  and  hereditaments,  ought  to  be  certain, 
"  otherwise   there  will    be   no   certainty  of 
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*  inheritance ;  and  this  certainty  ought  to 
*'  be  chiefly  in  vthree-  things,  &c.  in  persons 
'Mo  whom  ;  in  lands,  &c.  of  which  ;  and  in 
"  estates  by  which  uses  shall  be  limited  and 
*'  declared ;  and  if  certainty  fails  in  any  of 
"  them  the  declaration  is  not  sufficient.  But 
"  here,  in  the  case  at  the  bar,  there  was  not 
f*  any  of  thfcse  certainties  when  the  recovery 
"  was  suffered ;  and  therefore  the  declara- 
tion subsequent  insufficient,  oporttf  quod 
certa  persona,  certa  terra,  §c.  $c.  certi  sta- 

"  tus  comprehendantur  in  declarations  usuum. 
"  The  3d  objection  was,  that  the  limitation 
V  and  declaration  of  the  uses  ought  to  be  com- 
*-*  plete  of  itself,  without  any  reference  to  in- 

*  dentures  or  other  writings  to  be  made 
?  afterwards  ;  for  then  it  is  but  an  imperfect 
"  communication,  and  no  complete  declara- 
"  tion ;  and  that  it  was  but  a  communication 
"  they  alleged  three  reasons; — 1,  that  the 
"  uses  were,  many,  and  of  great  variety  of  es- 
"  tates :  2,  that  it  concerned  the  establish- 
u  ment  of  his  inheritance  of  a  great  yearly 
<'  value  in  his  name  and  family,  and  therefore 
"  the  intention  of  the  parties  never  was  to 
"  leave  it  to  the  sliding  and  slippery  memory 
"  of  man,  which  would  be  lost  in  a  short  time, 

and  especially  when  the  said  Elizabeth 
(one  of  the  plaintiffs)  was  his  sister  and  heir, 
before  whom  he  preferred  others  of  his 
"  name  and  blood ;  3,  several  of  the  uses  and 
"  estates   could  not  be  limited   with   such 
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"  qualities  and  privileges  by  word  without 
"  deed,  as  the  use  limited  to  the  said  Peter 
"  Vavasor  (and  to  divers  others  for  life),  with- 
out impeachment  of  waste,  which  privilege 
to  be  dispunishable  of  waste  none  can  have 
"  by  word  without  deed  ;  and  therefore  all 
"  the  words  which  passed  betwixt  the  par- 
"  ties  before,  or  at  the  time  of  the  recovery, 
"  were  referred  to  indentures  to  be  made 
"  thereof,  and  so  but  a  communication,  and 
"  no  complete  agreement,  quia  id  perfectnm 
est  quod  ex  omnibus  suis  partibus  constat*  et 
nihil  perfectum  est  dum  aiiquid  restat  agen- 
dum. The  4th  objection  was,  that  the  said 
"  indenture  was  but  directory,  and  declara- 
"  tory  of  the  uses  of  the  recovery,  and  was  not 
a  of  any  force  to  raise  or  create  any  use :  then 
"  when  the  issue  is,  whether  the  said  recovery 
"  was  suffered  to  the  said  uses  mentioned  in 
"  the  bar,  the  said  indenture  subsequent 
"  might,  peradventure,  be  good  evidence  to 
"  persuade  the  recognitors  of  the  assise  that 
"  the  said  recovery  was  suffered  to  the  said 
uses ;  but  of  itself,  being  subsequent  to  the 
recovery,  it  is  not  sufficient  in  law  to  direct 
"  the  uses  of  the  precedent  recovery,  unless 
"  by  the  agreement  of  the  parties  the  uses 
"  were  so  declared  before  or  at  the  time  of 
"  tl*e  recovery ;  and  then  the  declaration  pre- . 
"*  cedent,  and  not  that  which  was  subsequent, 
"  is  the  declaration  which  binds  in  law,  and 
"  the  subsequent  is  but  eyidence  to  prove 
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"  the  precedent :  and  therefore,  if  the  said 
Edward  Vavasor  had  pleaded  the  said  re- 
covery, and  pleaded  also  the  indenture  sub- 
sequent, to  the  effect  as  the  recognitor* 
"  have  found  it,  that  would  be  altogether 
"  insufficient,  for  the.  indenture  subsequent 
<c  is  but  the  report  and  evidence  of  a  former 
"  thing,  &c.  '  that  the  true  meaning  of  all 
"  the  said  parties,  &c  at  the  time  of  the  said 
"  recovery,  &c.  was,  that  the  said  fecove- 
"  rors,  &c/ ;  and  evidence  shall  never  be 
"  pleaded,  because  it  tends  to  prove  matter 
"  in  fact,  and  therefore  the  matter  in  fact 
"  shall  be  pleaded ;  and  if  that  is  denied,  the 
"  evidence  is  to  be  given  to  the  jury,  and  not 
"  to  the  court.  And  therefore,  in  9  E.  S- 
"  5,  b.  and  6,  a,  John  Darcy  brought  a  quart 
"  impedit  against  the  Bishop  of  Durham, 
u  of  a  disturbance  to  present  to  the  church 
"  of  Simondsbury,  and  declared  that  King 
"  Edward  2,  was  seised  of  the  manor  of 
"  Wreckes  in  Tindall,  to  which  the  advow- 
"  son  is  appendant,  and  presented,  &c.  and 
"  made  th^- descent  of  the  manor  to  the  king 
"  that  now  is,  who  gave  the  manpr,  with  the 
"  fees  and  advowsons,  to  the  plaintiff,  and  his 
"  heirs,  &c. ;  to  which  the  defendant  said, 
"  that  the  advowson  is  not  appendant  to  the 
.  u  manor,  &c. ;  to  which  the  plaintiff  replied, 
u  that  to  this  averment  the  defendant  should  • 
"  not  come ;  for  we  say  that  one  Edward,  late 
u  king  of  Scotland,  was  seised  of  the  maaor 
"  of  Wreckes,  and  of  the  advowson,  and  pre- 
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"  sented  to  the  church  as  appendant ;  and 
"  showed  how  afterwards  the  manor  came 
u  to  the  hands  of  King  Edward,  the  grand- 
u  father,  by  forfeiture  of  John  Baliol ;  and 
%i  showed  how  afterwards  the  kings  presented 
as  appendant  to  the  manor  :  wherefore  the 
plaintiff  did  not  conceive  that  against  so 

*  many  presentments  as  appendant,  that  the 
"  defendant  should  be  received  to  say  that 
"  the  advowson  is  not  appendant.     And  Sir 

*  William  Herle,  who  gave  the  rule,  said  the 
presentments  of  which  you  speak  are  but 
evidence  to  the  jury  that  the  advowson  is 
appendant,  and  evidence  shall  not  oust  the 

"  defendant  of  his  plea.  The  5th  and  last  ob- 
jection was,  that  if  these  declarations  sub- 
sequent should  be  sufficient  in  law  to  de- 
"  clare  the  uses  of  a  precedent  recovery,  for 
as  much  as  they  will  be  restrained  to  no 
certain  time,  and  therefore  may  be  made 
many  years  after,  by  that  means  estates, 
"  leases,  and  interests  in  and  out  of  the  lands 
M  vested  in  the  mean  timey  would  be  thereby 
"  defeated,  which  would  be  full  of  mischief 
"and  inconvenience.  And  the  case  of  Ar- 
4<  thur  Basset,  which  you  may  see  reported  by 
«  the  Lord  Dyer,  3  &  4  Ph.  &  Ma.  136,  that 
"  indentures  made  four  years  after  a  recovery 
"  were  held  sufficient  to  declare  the  use$  of  a 
precedent  recovery,  was  agreed  to  be  good 
law ;  for  in  the  said  case  of  Basset  the  recovery 
"  was  suffered  in  16  H.  7,  and  the  indentures 
"  made  anno  20  H.  7>  (which  was  long  before 
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44  the  statute  of  transferring  of  uses  into  pos- 
44  session)  at  which  time  an  use,  being  but  a 
thing  in  confidence,  might  be  directed  and 
altered  according  to  the  intention  of  the 
M  parties.  And  after  the  case  had  been  often 
"  argued  by  the  Serjeants  at  the  bar,  the  case 
44  was  argued  by  the  justices  at  the  bench ; 
44  and  it  was  unanimously  resolved  by  all  the 
44  justices  of  the  bench,  that  the  said  inden- 
ture subsequent  was  sufficient  to  direct 
and  declare  the  uses  of  the  precedent 
*4  recovery  against  the  said  Peter  Vavasor 
44  and  his  heirs ;  for  so  it  is  concluded  and 
"  declared  by  the  deed  indented,  that  the 
44  intent  and  true  meaning  of  all  the  parties 
44  now  is,  atid  at  the  time  of  the  said  re- 
44  covery  was,  that  the  said  recoverors,  &c. 
"  should  stand  seised,  &c.  to  the  only  uses 
44  and  intents  by  these  presents  set  forth 
44  and  declared,  and  to  no  other  use,  intent 
44  or  purpose ;  against  which  express  affirma- 
44  tion  and  declaration  by  deed  indented,  the 
44  said  Peter  or  his  heirs  shall  never  be  ad- 
44  mitted  or  received  to  say,  that  no  such 
44  uses  were  declared  at  the  time  of  .the  said 
recovery,  but  that  the  said  recovery,  not- 
withstanding the  said  subsequent  decla- 
ration, shall  be  construed  and  adjudged, 
by  force  of  an  use  implied  by  operation  of 
44  law,  to  be  to  the  use  of  the  said  Peter  and 
44  his  heirs:  but  this  declaration  by  the  said 
44  deed  indented  has  this  operation  in  law 
*4  against  the  said  Peter  and  his  heirs,  that 
vol;  II.  d 
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there  was  a  present,  certain,  and  complete 
agreement  and  declaration  of  the  said  uses 
"  at  the  time  of  the  said  recovery,  for  so  the 
indenture  expressly  purports;  and  there- 
fore all  that  has  beeu  objected,  th^t  the 
"  declaration  ought  to  be  precedent,  or 
"  present  and  certain,  and  complete,  and 
"  not  as  a  communication  with  reference  to 
"  matter  to  be  put  in  writing  afterwards, 
"was  well  argued:  but  now  this  deed  in- 
"  dented,  in  judgment  of  law,  doth  import 
"  and  witness  against  the  said  Peter  Vavasor 
"  and  his  heirs*  for  as  much  as  nothing 
"  appears  to  the  contrary,  that  there  was 
"  a  certain  and  complete  declaration  of  uses 
"  at  the  time  of  the  said  recovery ;  and  this 
"  stands  upon  pregnant  and  apparent  rea- 
"  son ;  for  in  as  much  as  Peter  and  his 
"  heirs  are  only  to  take  advantage  for  want 
"  of  declaration  of  uses,  reason  requires,  that 
"  this  declaration  of  the  said  Peter,  by  his 
"  deed  indented  should  stand  against  him 
"anjThis  heirs;  and  this  case  is  not  like 
"  the  said  cases  in  39  Ass.  and  46  E.  3.  cited 
"  before  ;  for  in  such  case,  if  the  lands  were 
"  held  before  in  socage,  the  tenant  could  not 
"  create  or  grant  knight's  service  which  was 
"  not  due  before ;  and  in  the  record  the 
"  infant  was  not  made  heir  to  J.  But  here 
"  without  question,  Peter  Vavasor,  the  te- 
"  nant  of  the  land,  might  at  the  time  of 
"  the  recovery,  limit  what  use  he  would ; 
"  and   Elizabeth  i§  heir  to  Peter :  and  the 
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"  reasons  of  the  book  of  35  H.  6.  are,  1, 
"  The  heir  in  such  case  was  not  bound, 
"  because  the  words  of  the  charter  were  but 
"  by  way  of  recital ;  2,  That  the  words  of 
"  the  deed  indented  were  all  the  words  of 
"  the  lord,  and  not  of  the  tenant,  the  heir 
"  of  whom  should  be  bound ;  and  that  the 
•f  brother  of  the  half  blood  was  not  heir  to 
"  the  tenant,  who  was  party  to  the  deed. 
"  But  in  our  case,  1,  It  is  not  by  way  of 
"  recital,  but  an  express  affirmation  and  do- 
"  claration  ;  2,  It  is  the  acknowledgment 
"  and  declaration  of  the  tenant  of  the  land 
"  itself,  and  the  said  Elizabeth,  one  of  the 
"  plaintiffs,  is  heir  to  Peter  Vavasor,  Vide 
"  10  E.  3.  22,  24.  Rob.  de  Vale's  case.  And 
"  as  to  the  objection  which  was  made,  that 
"  the  s$id  privilege  to  be  without  impeach- 
"  ment  of  waste  cannot  be  without  deed,  &c. ; 
"  to  that  it  was  answered  and  resolved,  that 
44  if  it  was  admitted  that  a  deed  in  such  case 
44  should  be  requisite,  yet  without  question 
all  the  estates  limited  would  be  good; 
although  it  is  admitted,  that  the  clause 
"  concerning  the  said  privilege  would  be  void. 
"  And  therefore  if  a  man  enfeoffs  one  by  parol 
"  to  the  use  of  A.  for  life,  without  impeach* 
"  ment  of  waste,  with  divers  remainders  over, 
44  admitting  that  the  clause  of  without  im- 
peachment of  waste,  in  such  case  should 
be  void,  yet  the  estate  for  life  with  the 
44  remainders  over  is  well  executed.  And  a 
44  difference   was  taken   between  indtntwru 

d2 


it 

U 


86  OF  DEEDS  DECLARING 


(4 


precedent,  which  shall  direct  the  uses  of  a 
subsequent  recovery,  and  indentures  sub- 
sequent ;  For  when  precedent  indentures 
are  made,  and  afterwards  a  recovery 
"  follows  accordingly,  there  no  averment 
'.'/can  be  taken  by  parol,  that  the  recovery 
44  was  to  other  uses  than  are  declared  in  the 
indenture ;  for  nothing  vests  in  any  till  the 
recovery  is  had :  and  in  such  case  a  declara- 
tion by  parol  will  not  control  the  decl- 
aration by  deed:  but  against  an  indenture 
subsequent,  declaring  the  uses  of  a  reco- 
[  very  precedent,  there  averment  may  be 
"  taken,  that  other  uses  than  in  such  indenture 
V  are  declared  were  expressed  and  limited 
"  before  and  at  the  time  of  the  recovery, 
\  because  by  such  limitation  the  use  and  estate 
was  vested  according  to  such  limitation,  which 
cannot  be  divested  by  any  declaration  by  inden- 
ture subsequent.  It  was  also  resolved  (as 
appears  before)  that  the  said  declaration 
**  subsequent  by  deed  indented,  should  stand 
"  good  against  the  said  Peter  Vavasor  and 
"  his  heirs ;  for  as  much  as  appeareth  there 
was  no  other  declaration  of  any  other  use  ; 
but  if,  after  the  recovery  had,  Peter  Vava- 
"  sor  had  sold,  or  given  or  charged  the  lands 
to  others,  which  would  be  defeated  and 
annulled  by  the  declaration  subsequent, 
*,'  there  such  subsequent  declaration  of  itself 
"  should  not  subvert  the  mean  estates, 
charges  or  interests,  unless  it  could  other- 
wise be  proved  that   by   the    certain  and 
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cc  complete  agreement  of   the   parties,   the 
c<  recovery  was  had   to   such   uses ;  for  by 
judgment  of  law  such  declaration  subse- 
quent  shall   be   sufficient,  when  no  other 
u  certain  and  complete  declaration  or  limi- 
"  tation  of  any  other  use,  either  at  the  time 
"  or  before  the  recovery,  be  made,  or  any 
"  estate  or  interest  mesne  be  vested ;  and 
"  as   when  a  common  recovery    is  suffered 
"  without  consideration,  it   is   in  judgment 
"  of  law,  without  any  proof,  to  the  use  of 
"  him  who  suffers  the  recovery,  if  nothing  is 
proved  to  the  contrary ;  so  when  such  sub- 
sequent declaration  (as  in  the  case  at  bar) 
"  is  made,  it  shall    be   sufficient  of  itself, 
"  without  any  other  proof  of  the  declaration 
"  of  the  same  uses,  either  before  or  at  the 
"  time  of  the  recovery,  if  no  other  limitation 
"  of  the  use  was  made,  nor  any  mesne  estate 
"  or  interest  of  any  other  thereby  defeated. 
"  And  because  the  intention  of  the  parties 
"  is  the  direction  of  uses,   in  the  argument 
"  of  thi3  case,  many  cases  were  put,  where 
an  act  subsequent  shall  declare  the  inten- 
tion of  a  general  act  precedent ;  as,  if  tenant 
"  in  tail  has  issue  two  daughters,  and  dies, 
"  and  the  elder  enters  into  the  whole,  and 
"  afterwards  makes  a  feoffment  thereof  with 
"warranty,   this    is  a    lineal   warranty- for 
"  one  moiety,  an  d  a  collateral  warranty  for 
"  the   other,   for   the  feoffment   subsequent 
"  shall  declare  the  intention  of  the  general 
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"  entry,  that  it  was  only  for  hdrself,  or 
"  otherwise  it  would  be  a  warranty  which 
"  commenced  by  disseisin,  for  one  moiety ; 
"  and  therewith  agreeth  Lit.  cap.  Gar.  a.  160. 
"  So  if  the  lord  comes  upon  the  tenancy,  and 
"  takes  and  drives  away  an  ox,  if  he  im- 
"  pounds  it,  the  taking  shall  be  adjudged 
"  for  a  distress ;  but  if  he  kills  the  ox,  this 
"  act  subsequent  shall  declare  his  intention 
"  ab  initio,  and  shall  make  him  a  trespasser ; 
"  and  therewith  agree  12  Ed.  4.  8.  b.  28 
"  H.  6.  5,  &c.  And  as  to  the  4th  reason 
*  or  objection,  which  was  made,  that  it 
M  was  but  matter  of  evidence,  tending  to 
"  prove  to  what  uses  the  recovery  was  had, 
"  that  has  been  answered  before,  that  in 
"  judgment  of  law  it  is  sufficient  to  declare 
"  the  use,  when  nothing  appears  to  the  con- 
u  trary ,  as  in  the  case  of  indentures ,  prece- 
u  dent ;  or  when  a  recovery  is  suffered 
"  without  any  consideration,  and  without  li- 
"  mitation  of  any  use ;  but  as  to  the  point  of 
u  pleading,  it  was  resolved,  that  as  well  in 
"  the  case  at  bar,  as  in  the  case  of  an  inden- 
u  ture  precedent  and  recovery  suffered  with- 
"  out  consideration,  the  usual  form  of  pleading 
"  ought  not  to  be  altered ;  sc.  to  aver  that  the 
"  recovery  was  suffered  to  such  uses ;  and, 
u  upon  the  evidence,  the  court  ought  to  direct 
*•  the  jury  according  to  law,  or  that  they 
"  should  find  the  truth  of  the  case,  as  in  the 
"  case  at  bar  they  do.  And  the  justice  in 
"  this  case  cited  a  former  resolution  in  the 
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H  point  in  the  Court  of  Wards,  between  the 
"  same  parties,  Hil.  21  EL,  the  whole  special 

*  matter  as  before  being  found  by  office,  and 
11  transcribed  into  the  same  court,  where  by 
"  Sir  Christ.  Wray  and  Sir  James  Dyer,  as- 
"  sistants  to  the  said  court,  and  by  the  advice 
"  also  of  other  justices,  it  was  resolved  >  that 
"  the  said  indentures  subsequent  were  suffi- 

*  cient  to  declare  the  uses  of  the  recovery 
M  precedent,  because  nothing  appeared  to  thfe 
a  contrary.  And  as  to  the  fifth  and  last  rea- 
"  son,  or  objection  which  was  made,  it  was 
u  answered  and  resolved,  that  no  mischief  or 

*  inconveniency  could  ensue  upon  this  con- 
i%  struction  as  was  pretended  at  the  bar ;  but 
u  great  inconveniency  would  ensue  on  the 
"  other  side,  for  the  inheritances  of  many 
w  subjects  in  England  depend  upon  such  de- 
"  clarations  subsequent,  or  at  least  upon  in- 
"  dentures  which  in  truth  were  delivered  after 
"  the  recoveries  suffered,  or  fines  levied.  And 
"  these  resolutions  stand  with  the  common 
"  opinion  of  men  learned  in  the  laws,  and 
"  common  experience ;  •  and  the  alteration  of 
**  such  opinions  which  concern  assurances  of 
w  inheritances  would  be  too  dangerous/' 

And  in  Jones  v.  Morley  (b),  Lord  Holt,  in 
observing  on  that  case,  says,  "  It  follows  that 
"  this  fine  cannot  be  to  the  use  of  the  deed  of 
u  the  29th  of  January ;  because  the  fine  to  be 
"  levied  by  the  deed  of  the  29th,  ought  to 

(6)  1  Lord  Rayra.  287. 
D  4 
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"  have  been  levied  the  Hilary  term  next  foU 
"  lozving,  exclusive  of  that  Hilary  term  in 
"  which  the  deed  was  made ;  but  this  fine  was 
"  levied  the  same  Hilary  term  in  which  the 
"  deed  was  made ;  and  therefore  there  was 
"  a  variance  between  the  fine  and  the  deed, 
"  and  consequently  room  left  for  averment. 
"  For  if  there  is  room  for  averment,  where  a 
"  fine  is  levied  of  a  time  dfter,  there  is  as 
"  much  reason  to  admit  it  when  a  fine  is  le- 
"  vied  of  a  time  before.  For  in  both  cases 
« the  fine  varies  from  the  fine  agreed  to  be 
"  levied  by  the  deed.  There  is  the  same 
"  room  for  averment,  where  the  declaration 
"  of  uses  is  by  deed  subsequent  to  the  levying 
"  of  the  fine.  The  only  difference  is,  where 
the  uses  of  a  fine  or  recovery  precedent 
are  declared  by  a  deed  subsequent,  the  co- 
«  .*  and  hi,  heir,,  or  any  dLing  under 
"  him,  are  estopped  to  say  that  the  fine  was 
"  to  the  conusor  and  his  heirs,  &c. ;  but  a 
"  stranger  shall  not  be  estopped  to  show  that. 
"  But  in  case  of  a  fine  varying  from  a  prece- 
"  dent  deed,  no  person  is  estopped  to  aver 
"  against  the  deed  that  the  fine  was  to  other 
u  uses.  Then,  in  this  case,  'since  there  is  a 
"  variance  between  the  fine  and  the  deed,  it 
"  is  reason  that  the  wife  should  avoid  it.  For 
"  if  the  deed  had  been  pursued,  she  would 
"  have  had  twelve  months  to  see  whether 
"the  husband  would  perform  the  marriage 
u  agreement ;  and  if  he  would  not,  she  might 
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".  have  refused  to  join  in  levying  the  fine ; 
"  of  which  benefit  she  was  deprived  by  the 
immediate  levying  of  the  fine.  Then  the 
husband,  by  the  writing  of  the  S  1st  Ja- 
nuary, agrees  to  give  her  the  terms  of  her 
"'marriage  agreement.  And  accordingly  the 
"  fine  was  levied.  From  whence  it  appears 
"  manifestly,  that  the  agreement  contained 
"  in  the  deed  of  the  29th  was  relinquished, 
"  and  the  new  agreement  was  designed  to 
"  lead  the  uses  of  the  fine." 

It  has  already  been  observed,  that  after  the 
Statute  of  Frauds  and  Perjuries,  a  question 
arose  whether  there  could  be  any  subsequent 
decimation  of  the  use.  of  a  iJ.  or  common 
recovery,  and  it  was  enacted  by  the  statute 
of  the  4  &  5  Ann.  c.  that  a  subsequent 
declaration  by  deed  shall  be  good.  This  sta- 
tute adopts  the  principle  in  Downman's  case, 
already  cited,  except  that  it  does  not  in  terms 
require  the  deed  to  be  indented.  It  is,  how- 
ever, by  no  means  clear  that  the  common  law 
did  not  require  the  circumstance  of  indenting; 
on  the  contrary  it  seems  to  have  required  an 
indenture  as  the  means  of  creating  an  estop- 
pel ;  and  if  by  the  common  law  th^  deed  must 
be  indented,  the  statute  does  not  alter  the  law 
in  this  particular ;  and  it  is  prudent  at  least 
to  have  the  declaration  by  deed  indented. 
r  The  points  to  be  collected  from  Downman's 
case,  Janes  v.  Morley,  and  the  statute  law,  are, 
1st,  That  there  may  be  a  declaration  of  the 
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uses  of  ft  fine  already  lerricd,  or  a  recovery 
already  suffered. 

fcdly,  That  ati  itaemedktte  conveyance  will 
operate  on  the  use  which  results  in  the  mean 
time  till  the  declaration,  and  govern  the  title 
so  far  as  such  conveyance  extends,  and  of 
course  preclude  the  right  of  defeating  such 
conveyance  by  a  subsequent  declaration. 
The  rule  of  law  denies  to  men  the  right  of 
derogating  from  their  own  acts  (c). 

Sdly,  That  a  declaration  (d)  cannot  con- 
trol either  a  declaration  precedent  to  the  fine 
or  recovery,  or  contemporaneous  with  it ;  nor 
affect  any  estate  conveyed  by  the  owner,  as 
owner.  With  these  restrictions,  a  subsequent 
declaration  of  uses  will  be  good,  at  what- 
ever time  it  is  made  during  the  life,  and  the 
continuance  of  the  ownership  of  the  person 
by  whom  the  fine  is  levied,  or  recovery  suffer- 
ed. Even  the  lapse  of  several  years  will  be  no 
impediment  to  the  right  to  declare  uses  of  the 
fine  or  recovery.  When  the  uses  are  once 
fixed  by  a  declaration  precedent  or  subse- 
quent, they  cannot  be  varied  or  altered  by  a 
subsequent  declaration,  except  so  far  as  such 
new  declaration  may  be  in  exercise  of  a  power 
reserved  for  that  purpose.  While,  as  between 
several  declarations  precedent,  attended  with 


(<j)  Brooke,  Feoffment,  pi.  i.  i  Ch.  Cad.  too.   Stand**  case, 

Hob.  349-      Sir  Edw.  Ckre'n  Ley,  Qfr 

case,  6  Co.  57.     Baity  v.  Tre-  (d)  Subsequent  to  the  finp  or 

vittm,  Moore,  280.  Aoders.^.  recovery. 
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Otyual  solemnities,  the  latter  declaration  will 
be  effectual;  as  between  several  declarations 
subsequent,  though  attended  with  equal  solem- 
nities, the  former  of  these  declarations  will 
govern  the  title. 

Of  declarations  of  uses  in  conveyances  which  pass 
an  estate,  to  serve  the  uses,  or  which  are 
ancillary  to  the  assurance  on  which  the  uses 
are  to  arise. 

When  there  is  merely  an  executory  agree- 
ment, and  no  conveyance,  the  party  retains 
his  ownership.  The  power  of  alienation  re- 
mains in  him,  subject  only  to  the  agreement, 
as  far  as  that  agreement  can  operate. 

After  a  conveyance  has  been  made  to  uses, 
or  to  the  intent  that  a  common  recovery  shall 
bo  suffered,  or  a  fine  levied  to  uses,  the  seisin 
or  ownership  is  changed ;  a  new  title  is  created, 
governed  by  this  conveyance,  and  the  former 
owner  has  no  longer  the  power  of  varying  the 
uses.  It  is  a  principle  of  law,  that  a  man 
cannot  derogate  from  his  own  act  Another 
rule  more  material  to  this  point  is,  quad  meutn 
est,  sine  facto  me  defectu  meo,  amttt,  vel  in 
akwn  tramferri  non  potest;  and  of  conse- 
quence, the  interest  acquired  by  third  per- 
sons cannot  be  abridged  or  defeated  without 
their  concurrence. 

Suppose  tenant  in  tail  to  convey  in  fee 
to  uses;  this  settlement  is  good  against 
himself.     It  is  voidable  only,  and  not  void, 
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as  against  his  issue.  It  is  in  the  optioft  of 
the  tenant  in  tail  whether  he  will  levy  a  fine 
or  suffer  a  common  recovery,  to  give  confir- 
mation to  the  title  under  this  conveyance; 
but  in  case  he  levies  a  fine,  or  suffers  a  com- 
mon recovery,  he  has  no  power,  except  so  far 
as  he  may  retain  ah  estate  or  interest  under 
the  former  conveyance,  to  direct  the  uses  of 
such  fine  or  recovery.  By  a  necessary  conse- 
quence  of  law,  the  fine  or  recovery  will  have 
the  effect  of  giving  confirmation  to  the  former 
conveyance,  even  in  opposition  to  the  inten- 
tion of  the  parties  to  the  fine  or  recovery  (i), 
as  existing  at  the  date  of  the  fine  or  re- 
covery. 

The  operation  of  a  fine  with  proclamations 
will  be  to  bar  the  issue,  and  render  the  con- 
veyance indefeasible  by  them.  A  common 
recovery,  if  duly  suffered,  will  have  the  more 
extensive  operation  of  confirming  the  con- 
veyance as  against  the  issue  in  tail,  and  also 
against  those  in  remainder  or  reversion  ex- 
pectant on  the  estate-tail,  and  all  other  per- 
sons who  have  any  interest  by  way  of  condi- 
tion or  collateral  limitation  subordinate  to  the 
estate-tail  (/).  Nor  is  the  rule  confined  to 
conveyances  by  tenants  in  tail ;  it  is  equally 
applicable  to  all  estates,  whether  the  convey- 

(0   GoodtvHght    v.    Mead,        if)  See  Chapter  on  Common 
3  Burr.  1703.    Cheney  v.  Hall,     Recoveries,  in  Vol.  1. 
Ambl.  526.    Stapilton  v.  Sta- 
piltam,  1  Atk.  3. 
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Alice  is  made  by  tenant  tor  life,  tenant  in 
tail9  or  tenant  in'  fee ;  notwithstanding  the 
decided  cases  have  for  the  most  part  arisen 
on  conveyances  by  tenants  in  tail.  And  the 
rule  equally  extends  to  give  confirmation  to 
particular  interests,  as  leases,  grants  for  life, 
rent-charges,  and  the  like,  when  they  are 
prior  to  the  fine  or  recovery :  and  the  reco- 
very is  duly  suffered.  In  cases  of  this  sort  the 
right  is  bound  by  the  conveyance ;  an  inte- 
rest is  acquired ;  and,  in  application  to  these 
particular  instances,  it  is  perfectly  correct, 
that  the  use  cannot  be  altered  or  varied,  even 
while  it  is  executory,  without  the  consent 
of  all  persons,  concerned  in  interest;  With 
their  consent,  in  an  instrument  equally  so- 
lemn with  the  instrument  by  which  the  uses 
were  originally  created,  no  doubt  can  be 
entertained  of  the  right  to  alter  or  vary  the 
former  uses,  and  to  add  or  substitute  other 
uses.  This  necessarily  flows  from  the  prin- 
ciple, that  unum  quodque  dissolvi  potest,  eodem 
Ugamine  quo  ligatum  est.  This  distinction, 
however,  must  be  kept  in  mind,  that  when 
there  is  a  conveyance  to  uses,  so  that  the 
uses  are  immediately  executed  by  the  sta- 
tute, it  is  no  longer  competent  to  the  parties 
to  vary  the  title  merely  by  an  agreement  or 
declaration  of  uses.  There  must  be  a  new 
conveyance,  or  there  must  be  a  bargain  and 
sale,  or  covenant  to  stand  seised,  creating 
uses  to  arise  from  the  seisin  of  the  person,  who 
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under  the  former  uses  takes  a  vested  estate. 
For  example :  when  A.  conveys  to  JB.  in  fee, 
to  the  use  of  B.  or  C.  for  life,  with  remainder 
to  D.  in  tail  or  in  fee,  each  cestui  que  use  has 
immediately  a  vested  estate,  and  no  change 
can  be  made  in  his  ownership  by  an  attempt 
to  declare  other  uses,  even  with  his  consent 
An  estate  of  freehold  once  vested  cannot 
be  defeazanced  or  avoided  by  an  execur 
tory  agreement.  There  must  either  oe  a 
surrender  or  conveyance  of  particular  es- 
tates, or  a  new  conveyance,  bargain  and 
sale*  or  covenant  to  stand  seised  of  other 
estates.  This  is  equally  true,  although 
there  may  be  in  the  conveyance  a  covenant 
to  levy  a  fine  or  suffer  a  common  recovery, 
with  a  declaration  that  the  same  shall  enure 
to  the  uses  limited  by  the  conveyance* 
Notwithstanding  such  covenant  or  agree- 
ment, the  conveyance  has  performed  its 
office  of  raising  the  uses,  and,  by  force 
of  the  conveyance,  they  become  actual 
estates.  The  operation  of  such  convey- 
ances is  not  suspended,  so  as  to  give  execu- 
tory interests  by  reason  of  the  subsequent 
covenant,  agreement,  or  declaration.  But 
when  a  conveyance  is  made  to  A.  and  his 
heirs,  to  the  intent  that  a  common  recovery 
shall  be  suffered,  or  fine  shall  be  levied,  with 
a  declaration  that  this  recovery  when  suf- 
fered, or  fine  when  levied,  shall  enure  to  cer- 
tain uses ;  these  uses  will  in  the  mean  time, 
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till  the  recovery  is  suffered,  or  the  fiue  is 
levied,  remain  in  an  executor}  state,  and 
while  the  uses  are  executory,  they  may  be 
defeaeanced,  altered,  or  varied  (g),  by  the 
agreement  of  all  persona  concerned  in  inte- 
rest: and  by  the  persons  concerned  in  in- 
terest must,  it  is  apprehended,  be  understood 
the  persons  who  are  to  be  benefited  by  the 
uses,  and  not  the  conusee,  demandant  or 
tenant,  merely  as  such.  These  observations 
will  show  the  full  force  of  the  distinctions 
which  prevailed  in  Goddotd  v,  Camplm  (ft), 
Staptfton  v.  Stapilton  (*),  Moody,  v.  Moody  {}\ 
Cheney  v.  Hall  (k)%  and  Goodrigfy  v.  Meade  (I). 
As  these  cases  involve  a  large  portion  of  use- 
ful learning,  they  will  be  stated,  as  far  as 
they  are  material  to  the  points  now  under 
consideration. 

In  Goddard  v.  Camplm,  "  Tenant  in  tail 
mortgaged  for  years,  and  afterwards  upon 
marriage,  in  consideration  thereof,  suffered 
a  recovery  to  settle  a  jointure;  and  the 
"  question  was,  whether  this  recovery  should 
enure  to  make  good  the  mortgage,  it  bang 
designed  for  the  marriage  settlement  only? 
"  And  it  was  answered,  if  no  recovery  had 
"  been,  there  could  have  been  no  jointure, 
"  and  the  jointress  could  not  have  avoided 

(l)   Andrews'  caae,  Moore,         (J)  Ambl.  649. 
107.  pi.  349.  (Jc)  Ambl.  526. 

(A)  1  Ch.  Cas.  119.  (/)  3  Burr.  1703. 

(t).  1  Atk.  9. 
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"the  mortgage;  and  she  is  in  by  the  act  of 
-"'  her  husband,  and  no  subsequent  act  of  the 
"  husband  could  avoid  his  own  act  precedent. 
"  And  it  was  also  declared,  that  if  tenant  in 
"  tail  confess  a  judgment,  &c.  and  suffer  a 
u  recovery  to  any  collateral  purpose,  that 
"'  recovery  shall  enure  to  make  good  all  his 
H  precedent  acts  and  incumbrances" 

In  Stapilton  v.  Stapilton,  c*  By  a  deed 
u  dated  on  the  21st  of  August,  1661,  Philip 
u  Stapilton,  who  was  tenant  of  the  premises 
"  in  question  for  99  years,  if  he  should  so  long 
"  live,  remainder  to  trustees  for  life,  (it  must 
u  be  understood  to  preserve  contingent  re- 
"  mainders,)  remainder  to  his  first  and  other 
"  sons  in  tail  male,  remainder  to  his  right  heirs. 
u  And  having  two  sons,  Henry  and  Philip, 
"  they,  by  deeds  of  lease  and  release,  the  9th 
"  and  10th  of  September,  1724,  reciting  that 
"  for  settling  and  perpetuating  all  manors, 
"  &c.  in  the  name  and  blood  of  the  Stapiltons, 
*'  and  for  making  provision  for  his  two  sons, 
"  &c.  for  preventing  disputes  and  controver- 
u  sies  that  might  possibly  arise  between  the 
"  said  two  sons,  or  any  other  person  claiming 
"  an  interest  in  all  or  any  of  the  estates  there- 
"  inafter  mentioned,  and  for  barring  all  es* 
"  tates-tail,  and  for  answering  all  and  every 
"  the  purpose  and  purposes  of  the  parties 
"  thereto,  and  for  and  in  consideration  of  the 
"  sum  of  5  s.  release  and  confirm  to  Thompson 
"  and    Fairfax    all    those    manors,   &c.    to 
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"  have  and  to  hold  to  them,  their  heirs  and 
"  assigns,  to  the  use  (as  to  part)  of  Philip  the 
€X  father,  his  heirs  and  assigns  for  ever,  and 
'*  as  to  another  part,  to  the  use  of  Philip  the 
"  father,  for  life,  remainder  to  Henry  the  son 
"-for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  his 
first  and  every  other  son  in  tail  male, 
remainder  to  Philip  the  son  for  life,  re- 
"  mainder  to  trustees  to  preserve  contin- 
"  gent  remainders,  remainder  to  his  first  and 
"  other  sons  in  tail  male,  remainder  to  the 
daughters  of  Henry  in  tail,  remainder  to 
the  daughters  of  Philip  the  son  in  tail, 
"  remainder  to  the  right  heirs  of  Philip  the 
father;  and  as  to  the  remaining  part,  to 
the  use  of  Philip  the  father  for  life,  with  like 
V  limitations  in  the  first  place  to  Philip  the 
"  son  and  his  issue,  and  then  to  Henry  and 
"  his  issue,  remainder  in  fee  to  the  father." 

"  There  were  covenants  to  suffer  a  recovery 
'<  within  12  months,  and  likewise  for  further 
"  assurances.  To  this  deed,  the  heir  of*  the 
surviving  trustee  in  the  deed  in  l66l  was- 
not  a  party.  But  by  deeds  of  lease  and  re- 
"  lease,  dated  the  28th  and  29th  of  Septem- 
"  ber,  1724,  to  which  the  heir  of  the  surviving 
"  trustee  of  the  deed  of  1661,  was  a  party, 
"  the  father  and  two  sons  make  Thompson 
"  and  Fairfax  tenants  to  the  pracipe,  in  order 
"  to  suffer  a  recovery  for  the  purposes  men- 
*  tioned  in  the  former  deeds  of  the  9th  and 
w  10th  of  September. 

VOL.    II.  £ 
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44  Before   any   recovery   suffered,    Henry 
"  died,  leaving  issue  the  plaintiff. 

44  Afterwards,  by  lease  and  release,  the 
44  12th  and  13th  of  April  1725,  to  which  the 
44  heir  of  the  surviving  trustee  of  the  deed  of 
"  1661  was  a  party,  Philip  the  father  and 
44  Philip  the  son  covenant  to  suffer  a  reco- 
44  very,  in  which  Thompson  and  Fairfax  jvere 
"  to  be  tenants  to  the  pracipe,  to  the  use,  as 
44  to  part,  of  Philip  the  father,  his  heirs  and 
assigns,  and  as  to  the  other  part,  to  the  use 
of  Philip  the  father  for  life,  remainder  to 
44  Philip  the  son  in  fee. 

44  In  Trinity  term  1725,  a  recovery  was 
44  suffered,  in  which  were  the  same  tenants  to 
the  pracipe,  the  same  demandant,  and  the 
same  vouchees  (except  Henry,  who  was 
44  dead)  as  were  covenanted  to  be  by  the  first 
44  deed ;  it  was  likewise  suffered  within  twelve 
44  months  after  the  first  deed. 

The  father,  Philip  Stapilton,  being  dead, 
the  plaintiff,  as  son  and  heir  of  Henry, 
brought  his  bill  to  establish  his  title  to  the 
premises  in  question,  and  for  the  whole 
estate  as  tenant  in  tail,  under  the  old  set- 
"  tlement,  and  to  be  let  into  possession,  and 
for  an  account  of  rents  received  by  Philip 
Stapilton  the  son,  due  since  the  death  of 
44  the  plaintiff's  grandfather,  and  to  have 
44  the  same  applied  for  the  plaintiff's  benefit 
44  during  his  infancy,  and  for  an  injunction 
44  to  restrain  the  defendants  from  receiving 
44  any  more  rents. 
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44  The  defendant  Philip,  the  son,  by  bis 
44  answer,  confesses  the  several  deedfc  before 

mentioned^  but  says,  Henry  was  a  bastard ; 

and  that  by  virtue  of  the  deed  of  1725,  and 
*Ko£  the  recovery,  he  was  entitled  to  the 
"  whole  estate  in  question. 

44  Upon  an  issue,  directed,  Henry  was 
44  found  illegitimate,  and  the  cause  was  now 

beard  upon  tho  equity  reserved,  when  the 

counsel  for  the  plaintiff  waving  the  claim 
"  to  the  whole  estate  insisted  as  one  point, 

44  That  the  recovery  suffered  in  Trinity 
4*  term  1725,  should  enure  to  the  use  of  the 
44  deeds  of  the  9th  and  10th  Sept.  1724,  and 
44  not  to  the  uses  of  the  deed  in  1725. 

44  It  was  said  that  the  uses  when  once  de- 
4t  dared  cannot  be  altered,  unless  all  the  par- 
44  ties  entitled  to  the  uses  join  in  the  new 
44  declaration,  and  Henry  did  not  join  in  the 
*  deed  of  1725. 

For  the  defendant,  it  was  argued,  that 

Henry  being  dead  before  the  recovery  was 

suffered,  the  intent  of  the  parties,  in  the 
44<  first  deed,  could  not  be  pursued ;  for  the 
44  plaintiff  (supposing  him  legitimate)  claims 
44  paramount  his  father,  and  the  deed  of  166 1 ; 
44  therefore  as  the  recovery  could  not  sub- 
44  stantiate  the  first  deed,  supposing  him  legi- 
44  timate,  it  shall  not  substantiate  it  now  he  is 

found  illegitimate. 

Hie  plaintiff  upon  the  death  of  his  father 
44  had  not  any  use  vested  in  him,  for  the  intent 
44  of  the  parties  was,   that  the  uses  should 
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"  arise  out  of  the  recovery ;  the  ends  recited 

"  could  not  be  come  at  without  a  recovery, 
and  where  the  intent  of  the  parties  is  that 
the  uses  should  pass  by  fine  or  recovery, 
nothing  will  pass  by  the  deed  that  is  in- 
tended only  to  declare  the  uses ;  the  fine 
and  recovery  all  make  but  one  conveyance, 

"  Cro.  Jac.  643.   2  Ro.Rep.  68.  2  Lev.  306. 

"  1  Vent.  279.  2  Lev.  54.    Cromwell's  Case, 

"  2  Co.  69.  b. 

"  Lord  Chancellor. — The  plaintiff  in  this 

"  case  is  entitled  to  have  a  decree  ; — 

Upon  this  case  there  are,  his  Lordship 
observed,  two  general  questions ; 

1st.  Whether  the  plaintiff  had  any  estate 
in  law  by  virtue  of  any  of  the  conveyances, 
or  by  the  recovery  ?  2dly .  If  he  had  no  es- 
tate at  law,  or  only  a  defeasible  ong,  whe- 

"  ther  he  was  entitled  to  have  the  benefit  of 

"  this  agreement,  and  to  have  it  carried  into 

"  execution  here  ? 

cc  The    first    question    consists    of    two 

"  branches  : 

"  1st.  Whether  the  lease  and  release  of  the 

"$th  and  10th  of  Sept.  1724,  will  amount  to 

"a  good  declaration  of  the  uses  of  the  reco- 
very, notwithstanding  the  subsequent  deed 
of  April,  1725? 
"  2dly.    If  not,    whether  the  recovery  of 

"  Trinity  term,  1725,  having  barred  the  estate- 

"tail,  will  make  good  any  estate  which  passed 

*;  by  the  lease  and  release  of  the  9th  and 

"  10th  of  September,  1724? 
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u  As  to  the.  first ;  whether  the  lease  and 
u  Release  is  a  good  declaration  of  the  uses  of 
"  the  recovery?  I  am  strongly  inclined  to 
"  think  it  will  amount  to  a  good  declaration' : 
this  question  depends  on  the  construction 
of  law,  and  the  authority  of  cases  upon  the 
"  declaration  of  uses.  It  is  true,  where  there 
"is  an  agreement  to  suffer  a  recovery, .  and 
*  uses  are  declared,  if  the  recovery  is  after 
"  suffered,  though  it  varies  in  point  of  time 
"  from  the  recovery  covenanted  to  be  suffered, 
"  yet  if  there  is  no  subsequent  declaration  of 
"  uses,  the  recovery  will  enure  to  the  uses  so 
"/  declared .  And  before  the  statute  of  frauds, 
"  if  the  deeds  declaring  the  uses  had  not 
"  been  pursued,  a  parol  declaration  of  uses 
"  would  have  been  let  in ;  but  if  there  is  a 
deed  declaring  the  uses,  and  the  common 
recovery  is  suffered  accordingly,  that  would, 
before  the  statute,  exclude  a  parol  declara- 
"  tion  of  new  uses. 

u  But  even  now  there  may  be  a  subse- 
quent declaration  of  uses,  but  that  decla- 
ration must  be  in  writing  (m),  and  such  a 
"  new  declaration  of  uses  depends  upon  the 
"  agreement  of  the  parties ;  therefore,  though 
"  it  is  said  at  the  bar,  that  the  declaration 
"  of  uses  is  in  the  power  of  the  tenant  in 
"  tail,  and  that  he  may  declare  new  uses,  I 
"  take  that  not  to  be  law ;  for  such  subsequent 

(m)  It  must  .be  by  deed ;  and  query  if  such  deed  must  not  be 
indented?  % 

E  3 


ii 


6< 
(4 
U 
44 
U 


14  OF  DEEDS  DECLARING 

"  declaration  nrast  be  by  all  the  partie*  con- 
"  cerned  in  interest ;  and  in  the  case  of  the 
44  Countess  of  Rutland^  5  Co.  25,  it  is  not  laid 
44  down  there  that  the  tenant  in  tail  might 
44  declare  new  uses,  but  said,  whilst  it  is  One* 
tory  only,  new  uses  may  be  declared ;  and 
the  meaning  of  that  is,  that  as  the  wes  must 
arise  out  of  the  agreement  of  the  parties, 
the  parties  may  change  the  uses,  but  that 
must  be  done  by  the  mutual  consent  of  all 
the  parties  concerned  in  interest,  and  in  that 
44  case  it  was  a  mutual  agreement  of  all  parties. 
u  And  in  the  case  of  Janes  v.  Morley  {»), 
44  2  Salk.  677,  there  was  a  variance  as  to  the 
44  time  of  suffering  the  recovery,  from  the 
44  deed  declaring  die  uses,  and  there  held  that 
44  a  declaration  of  uses  was  equally  good, 
"  whether  by  deed  or  not,  if  in  writing. 

44  But  in  the  present  case,  die  second  agree* 
44  ment  not  being  between  all  the  parties  can*- 
44  cerned  in  interest  ought  not  to  control  the 
44  first  declaration,  and  especially  as  this  re- 
44  covery  was  suffered  within  the  time  pre- 
"  scribed  by  the  first  deed,  and  between  the 
"  same  demandant  and  tenant 

The  consideration  for  suffering  the  reco- 
very was  good  both  in  law  and  equity,  and' 
44  there  is  no  case  to  warrant  me  to  say  the 
first  agreement  is  not  good  and  binding,' 
or  that  the  tenant  in  tail  could  by  his  own 
44  agreement  afterwards  change  the  uses. 

(»)  Before  the  statute  of  4  &  5  Aim. 
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u  But  if  it  was  doubtful  whether  the  reco- 
w  very  suffered  in  1725  should  enure  to  the 
*4  uses  declared  by  the  deed  of  1724,  I  am 
44  of  opinion  the  recovery  will  operate  to 
44  make  good  those  estates  which  passed  by 
44  the  deed  of  1724. 

44  But  to  this  two  objections  have  been 
"  made.  1st.  That  the  uses  must  be  go- 
u  verned  by,  and  operate  according  to,  the 
44  intention  of  the  parties  ;  therefore  the  sub- 
44  sequent  recovery  being  suffered  to  other 
uses,  those  uses  will  take  place.  2dly.  If 
any  uses  did  pass  by  the  deed  in  1724,  yet 
this  recovery  will  not  make  those  uses 
good,  because  the  subsequent  recovery  was 
44  suffered  to  particular  uses  declared  by  the 
44  deed  of  1725. 

44  As  to  the  first  objection,  I  am  of  opi- 
44  nion  that  a  use  did  pass  by  the  deed  of 
44 1724,  and  according  to  the  intention  of 
the  parties.  It  is  certainly  true,  that,  ac- 
cording to  the  statute  of  uses,  the  general 
44  doctrine  is,  that  the  uses  shall  be  executed 
44  according  to  the  intention  of  the  parties ; 
44  but  both  the  courts  of  law  and  equity  con- 
44  sider  what  was  the  general  and  final  intent 
44  of  the  parties.  In  this  case  their  inten- 
44  tion  was  that  the  estate  should  pass,  and 
44  wherever  a  court  of  law  or  equity  find 
44  that  the  general  and  substantial  intent  of 
44  the  parties  was  that  the  estate  should  pass, 
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"  they  will  construe  deeds  in  support  of  that 
•■*  intention,  different  from  the  formal  nature 
"  of  those  deeds  themselves  ;  as  a  feoffment, 

to  serve  the  intention  of  the  parties,  shall 

operate  as  a  covenant  to  stand  seised.  The 
"  intent  here  was,  that  the  estate,  in  point 
"  of  law,  should  pass  by  the  deed  of  1724, 
"  and  that  the  uses  declared  by  that  deed 
"  should  vest  in  the  mean  time  till  the  reco- 
u  very  suffered. 

"  This  is  ah  answer  to  the  objection  arising 
"  from  the  statute  of  uses ;  but  there  is  an- 
"  other  question,  what  estate  passed  by  the 
"  deed  of  1724  ? 

"  It  was  a  defeasible  estate,  to  serve  the 
"  uses  of  that  deed  ;  and  so  in  the  resolution 

"  in  Machel  v.  Clarke,  in  Farr.  18*Salk.  619- 

» 

"  That  tenant  in  tail  may  convey  a  base  fee, 
"  and  "estate  defeasible  by  the  entry  of  the 
"  issue. 

"  The  next  question  is,  whether  the  reco- 
"  very  suffered  in  1725  did  enure  to  make 
"  good  and  render  indefeasible  those  base 
"  estates  created  by  the  deed  of  1724  ? 

"  And  I  am  of  opinion  they  are  made 
"  good.  The  objection  to  this  is,  that  the 
"  recovery  was  suffered  in  pursuance  of  the 
"  deed  in   1725,    wherein   there   were .  new 

uses  limited ;  but  the  only  uses  which  make 

any  difference  in  that  deed  are  to  Philip 
"  the  son,  and  his  heirs,  so  there  is  no  body 
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14  concerned  in  the  question  but  Philip  and 
"  his  heirs. 

"  It  has  been  argued  by  defendant's  coun- 
"  sel  that,  if  the  first  declaration  of  uses  is 
"  in  general  to  prevail,  purchasers  of  estates, 
though  they  have  a  recovery  for  strength- 
ening their  title,  with  a  declaration  of  the 
uses  of  the  recovery  to  themselves  and 
"  their  heirs,  cannot  be  safe,  for  the  vendor 
"  may  defeat  such  declaration  by  a  prece- 
"  dent  one,  to  different  uses ;  but  in  such 
"  cases  I  think  a  recovery  would  not  enure 
"  to  make  good  such  former  declaration  of 
"  uses,  but  only  the  uses  of  the  purchase. 

"  It  is  admitted,  that  if  tenant  in  tail  con- 
"  fesses  a  judgment,  or  a  statute,  or  enters 
"  into  a  bond,  and  afterwards  suffers  a  re- 
"  covery  to  bar  the  estate-tail,  it  lets  in  the 
"  precedent  judgment,  &c.  And  it  is  as 
clear,  if  a  tenant  in  tail  makes  a  lease  not 
warranted  by  the  statute  of  the  32  Hen.  8. 
if  he  suffers  a  recovery,  that  lets  in  the 
"  lease  and  makes  it  good. 

"  There  are  so  many  cases  of  this  kind, 
"  that  it  is  not  necessary  for  me  to  mention 
"  them. 

This  case  is  different  from  those  that  turn 
only  upon  the  point  of  the  effect,  of  a  mere 
declaration  of  uses ;  for  a  mere  declaration 
of  uses  subsists  only  upon  the  agreement 
'?  of  the  parties,  and  in.  such  cases,  where 
"the  agreement  has  been  changed  by.mu- 


u 
<< 
u 
ii 


<c 

44 

44 


M  OF  DfcEDfr  DECLARING 

14  tual  assent  of  all  parties,  there  a  recover^ 
"  shall  enure  to  make  good  such  last  agree* 
"  ment  or  declaration. 

"  But  if  the  estate  was  vested,  notwithstand- 
"  ing  such  declaration  of  uses,  yet  the  reco* 
"  very  has  always  been  held  to  make  good 
"  such  defeasible  estate ;  for  the  prior  lease, 
charge,  or  estate  made  by  tenant  in  tail,  is 
only  defeasible  by  the  issue,  by  virtue  of 
the  statute  de  donis,  which  was  made  to 
protect  the  issue  against  the  alienation  of 
"  the  tenant  in  tail,  therefore  the  issue  would 
"  avoid  such  lease,  &c.  but  not  the  tenant  in 
"  tail  himself ;  but  when,  by  the  recovery, 
he  has  gained  to  himself  a  fee,  all  the  rea- 
soning for  avoiding  an  estate  made  by 
tenant  in  tail  is  gone,  for  the  issue  is  barred 
44  by  the  recovery.  The  reason  why  the 
"  issue  may  avoid  a  charge  made  by  tenant 
41  in  tail,  is  upon  account  of  the  protec- 
"  tion  of  the  issue,  and  his  estate,  under  the 
"  statute  de  donis,  and  of  the  privity  of 
"  the  estate-tail ;  but  when  the  privity  is 
gone  the  reason  ceases ;  and  to  this  pur- 
pose is  the  case  of  Croker  v.  Kekey,  Sir 
«  W.  Jones,  60. 

"  In  the  ease  of  Lord  Derwentwater,  Mod. 
"  Cases  in  Law  and  Equity,  172, 2d  part,  the 
"  question  was,  whether  a  papist,  tenant  in 
"  toil,  suffering  a  recovery,  and  declaring  the 
"  uses  to  himself  in  fee,  gained  a  new  estate 
"  within  the  11th  and  12th  of  Will.  3.  or  was 
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"in  of  the  old  use?  A«d  it  was  held,  the  3th 
44  of  Geo.  L  by  four  judges  out  of  five,  appoint* 
a  ed  delegates  to  determine  appeals  from  the 
"  commissioners  of  forfeited  estates,  that  he 
44  was  in  of  the  old  use ;  and  I  take  it  for  law, 
"  that  a  tenant  in  tail  Buffering  a  recovery  is 
"  in  of  the  old  use,  and  that  the  estate  is  dis- 
"  charged  of  the  statute  it  douis ;  and  there- 
44  fore  I  am  of  opinion  that  the  recovery  has 
44  made  good  this  defeasible  estate  created 
44  by  the  deed  of  1784. 

44  It  has  been  objected,  that  if  the  plaintiff 
44  has  any  title  his  remedy  is  at  law ;  but 
44 1  think  it  is  more  properly  here ;  he  is  an 
"  infaot,  and  has  come  recently  into  this 

court,  nor  do  I  think  this   case  depends 

entirely  upon  the  point  of  law ;  for  I  am  of 
44  opinion  that  the  plaintiff  is  entitled  to  have 
44  an  execution  of  the  agreement,  as  a  good 
44  and  binding  agreement  in  this  court/' 

In  Moody  v.  Moody  (o),  Edward  Moody 
was  tenant  in  tail,  under  his  father's  will, 
with  a  contingent  remainder  in  fee  to  him* 
self,  and  being  about  to  marry,  in  17099  he 
conveyed  (by  way  of  immediate  use)  to  the 
use  of  himself  and  his  intended  wife,  for  their 
lives,  with  remainder  to  the  heirs  of  their  bo- 
dies, remainder  to  himself  and  his  wife  in  fee. 
Edward  Moody  afterwards  made  his  will, 
and  devised  part  of  the  estate,  of  which  he 

(»  AmbL€49. 
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had  suffered  a  recovery,  to  his  younger  son, 
after  the  death  of  his  wife. 

The  wife  died,  and  the  eldest  son  set  up  a 
title  to  the  estate. 

The  bill  was  brought  by  the  younger  son, 
and  Lord  Camden,  Chancellor,  gave  his  opi- 
nion :  1st.  "  That  the  recovery  was  a  confir- 
"  mation  of  the  settlement,  and  not  a  de- 
"  struction  of  it ;  considered  as  a  bar  of  the 
"  old  entail  only." 

In  Cheney  v.  Hall  (p)9  Gerard  Walker,  the 
father,  by  settlement  on  his  marriage  in  1706, 
conveyed  an  estate  in  Derbyshire  to  the  use 
of  himself  for  life  ;  remainder  as  to  part  to 
his  wife  for  life,  by  way  of  jointure,  remain- 
der, as  to  the  whole,  to  the  first  and  other 
sons  of  the  marriage.  There  was  issue  of 
the  marriage  Gerard  Walker,  the  eldest  son, 
and  other  children. 

In  1733,  the  son  on  his  marriage  conveyed 
part  of  the  estate,  by  lease  and  release;  to 
the  use  of  himself  for  life ;  remainder  to  his 
intended  wife  for  life ;  remainder  to  the  heirs 
of  the  body  of  the  wife ;  remainder  to  his 
own  right  heirs. 

In  1746,  the  father  and  son  mortgaged 
the  premises  to  Henry  Peach  for  1000  years, 
to  secure  300/.  and  suffered  a  common  re- 
covery, and  declared  the  uses  to  the  mort- 
gagee, and  then  to  the  father  for  life,  with 
the  remainder  to  the  son  in  fee. 

O)  Ambl.  5S6. 
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In  1749,  Henry  Peach  purchased  the  son's 
reversion  for  a  valuable  consideration,  and 
took  a  conveyance  to  himself  in  fee. 

Afterwards  Walker  the  son  died  in  1751, 
leaving  a  widow,  and  the  defendant,  Gerard 
Walker,  the  eldest  son  of  the  marriage,  and 
several  other  children. 

Afterwards  Walker  the  father  died  in  1756. 
The  widow  of  the  father  was  still  alive. 

The  question  was,  whether  the  common 
recovery  in  1746  should  enure  to  the  uses 
of  the  settlement  of  1733  ? 

Lord  Chancellor  was  clear  of  opinion, 
that  the  common  recovery  enured  to  the 
uses  of  the  settlement  of  1733.  "  In  this* 
"  case/'  he  observed,  "  there  is  a  conveyance 
"  and  a  transmutation  of  possession,  and  the 
"  remainders  are  not  void." 

In  Goodright  v.  Mead  (q),  John  Shilson, 
the  father  of  the  defendant  Nicholas  Shilson, 
being  seised  to  him  and  the  heirs  male,  of 
his  body  of  the  premises  in  question,  the 
remainder  to  his  own  right  heirs,  by  lease 
and  release,  dated  24th  and  25th  October 
1742,  previous  to  his  marriage  with  Susannah 
Smerdoh,  conveyed  the  same  to  trustees,  to 
the  use  of  himself  for  life ;  remainder  to  the 
trustees  to  preserve  contingent  remainders; 
remainder  to  the  use  of  the  said  Susannah, 

(q)  3  Burr.  1703. 
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fot  her  life ;  remainder  to  his  first  and  other 
sons  by  the  said  Susannah,  in  tail  male, 

The  marriage  took  effect,  and  they  had 
issue  Nicholas  Shilson,  the  defendant,  their 
only  son. 

In  Trinity  Term  1761,  the  said  John  Shil- 
son suffered  a  common  recovery;  and  by 
deed  dated  24th  June,  1761,  be  declared  the 

uses  of  the  said  recovery  to  be  to Lucas-, 

his  heirs  and  assigns,  in  trust  to  sell  the 
said  premises*  &c. 

The  said Lucas*  by  lease  and  re- 
lease* dated  27th  and  28th  October,  1763, 
.  in  pursuance  of  the  trusts  of  the  said  deed 
Jas.t  mentioned,  conveyed  the  said  premises 
to  Elizabeth  Tyrrell,  the  lessor  of  the  plain- 
tiff and  her  heirs. 

The  said  John  and  Susannah  Shilson  are 
both  dead. 

The  question  is,  whether,  upon,  the  facts 
stated*  the  plaintiff  is  en  tided  to  recover  the 
said  premises. 

And  by  Mr.  Justice  WiJmot,  "  it  is  now 
««  fully  settled,  *  That  a  release  or  bargain 
"  ana"  sale  by  a  tenant  in  tail  will  convey 
"  a  base  fee ;  a  defeasible  estate ;  to  the 
"  releasee  or  bargainee:'  though  it  must  be 
"  allowed,  that  the  old  notion  was,  and  even 
"  in  Lord  Coke's  time,  that  a  tenant  in  tail 
"  could  not  convey  an  estate  longer  than 
"  for  his  own  life.  But  that  notion  is  now 
"  overruled ;  and  the  contrary  settled." 


THE  U8SS  OF  FIOT9.  • 

Lord  Mansfield  observed,  u  It  ii  now 
44  settled,  that  a  release,  or  bargain  and  sale 
44  by  a  tenant  in  tail,  gires  a  base  fee,  void- 
able by  the  issue  in  tail.  This  is  the 
44  principle  of  Machel  v.  Ciarke,  and  many 
44  subsequent  cases  have  been  grounded 
"  upon  it ;  particularly  that  of  StafHtm  v. 
"  StapUton. 

"  Besides,  the  common  recovery  has.  made 
44  good  this  defeasible  estate. 

"  Either  ground  makes  an  end  of  this 
"  question.  The  recovery  takes  off  the  feU 
"  ters  of  the  statute  de  dorm/' 

Mr.  Justice  Wilmot  concurred.  He  said 
"  the  tenant  m  tail  had  a  fee  originally ;  and 
u  a  common  recovery  leaves  him  a  fee  again, 
44  by  removing  the  bar  and  fetters  imposed 
44  by  the  statute.  When  the  bar  and  fetters 
"  are  removed,  it  then  becomes  just  the  same 
44  case  as  if  he  had  been  tenant  in  fee  simple 
44  ab  initio.  And  though  formerly  it  was 
44  doubted,  whether  a  tenant  in  tail  could, 
"any  otherwise  than  by  a  feoffment,  grant 
44  any  thing  more  than  for  his  own  life,,  yet 
44  it  is  now  settled,  by  the  case  of  Machel  v. 
44  €larke,  that  he  may,  by  bargain  and  sale* 
44  or  by  lease  and  release,  pass  a  base  fee ; 
44  and  if  so,  it  is  in  his  power  to  limit  the* 
44  remainder  as  he  pleases.  And  it  makes 
u  no  difference  whether  it  is  limited  to  the 
44  use  of  the  bargainee,  or  the  releasee,  or 
44  to  a  stranger,  or  to  himself  for  life^  with 
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"  remainders  over ;  for  the  base  fee  feeds  all 
"  the  uses  that  are  limited  upon  it;  till 
€f  avoided  by  the  entry  of  the  issue  in  tail." 

And  Mr.  Justice  Yates  added,  "  a  lease 
"  and  release,  or  a  bargain  and  sale  by  the 
"  tenant  in  tail,  is  not  absolutely  void ;  but 
"  conveys  a  base  fee,  defeasible  by  the  entry** 
"  of  the  issue  in  tail.  This  is  now  settled 
"  by  the  case  of  Machel  v.  Clarke:  and 
"  many  determinations  and  conveyances  are 
"  founded  upon  it" 

Mr.  Justice  Aston  concurred:  the  Court 
were  therefore  unanimously  of  opinion,  that 
the  recovery  enured  to  the  uses  of  the  settle- 
ment, and  that  the  plaintiff  had  no  title. 


When  no  uses  are  declared  the  use  will  re- 
sult to  the  former  owners,  according  to  their 
former  ownership,  viz.  to  joint  tenants,  as 
joint  tenants ;  to  tenants  for  life,  as  tenants 
for  life;  to  tenants  in  fee,  as  tenants  in  fee(r): 
but  the  use  which  results  to  a  tenant  in  tail 
will  be  an  use  of  the  estate,  which  he  conveys 
to  the  conusee  in  the  fine,  viz.  a  fee  simple 
when  a  discontinuance  is  created,  and  when 
no  discontinuance  is  created,  then  a  base 
or  determinable  fee,  commensurate  with  the 
ownership  of  the  estate-tail  ($). — An   estate 

(r)  Argol v.Chcney,  Latch.  82.      369.    Moxon  v.  Moxon,  in  the 
Roe  v.  Popham,  Douglass,  25.        Exch.  1777,  Hodges  v.  Fowler, 
{i).JVaker  v.  Snow,  Palm.      Exch, 
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tail  will  never  be  taken  by  way  of  resulting 
use,  on  a  fine  levied,  or  any  other  convey- 
ance made  by  tenant  in  tail  .  All  the  cases 
from  which  it  has  been  collected  that  the 
use  resulting  on  a  fine,  by  tenant  in  tail,  will 
give  an  estate-tail,  are  now  understood  to 
apply  only  to  the  degree  of  ownership,  and 
not  to  the  quality  of  the  estate,  as  descendible 
to  the  issue  in  tail. 

*  But  the  use  will  result  in  those  cases  only 
in  which,  from  the  absence  of  declared  in- 
tention, and  also  of  consideration,  there  is 
no  reason  to  give  the  use  to  the  conusee. 
Whenever  the  intention,  or  a  consideration 
requires  it,  the  legal  estate  will  remain  in 
the  conusee,  and  not  be  affected  by  any  re- 
sulting use;  so  that  the  conusee  may  have 
the  benefit  of  the  fine  without  any  express 
declaration  of  use  in  his  favour.  In  Altham 
v.  Anglesea  (*),  a  fine  was  levied,  and  after  an 
interval  of  several  years  a  common  recovery 
was  suffered,  in  which  the  conusee  was  named 
tenant,  and  from  this  circumstance  alone  it 
was  inferred  that  the  legal  estate  was  to  re* 
main  in  the  conusee,  so  as  to  make  him 
tenant:  and  the  presumption  of  a  resulting 
use  was  rebutted.  The  like  point  was  deter- 
mined in  Thrustout  v.  Peake  (u).    In  the  latter 


(f)    Nightingale  v.  Ferrers,         (ti)  Strange,   p.  16.      Salk. 
3  P.  W.  207.    Gilb.  Eq.  Cas.     676. 
p.  16. 
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case  the  language  of  the  Chief  Justice  was> 
"  the  fine  being  levied,  and  no  use  declared, 
"  the  recovery  being  immediately  suffered 
"  of  the  same  lands,  and  the  writ  of  entry 
"  brought  against  the  conusee  in  the  fine, 
"  shows  that  the  intent  of  levying  the  fine 
"  was  to  make  a  tenant  to  the  pracipe" 

Also  in  Roe  v.  Popham  (#),  the  language  of 
Lord  Mansfield  was,  "  The  case  cited  by  Mr. 
"  Morris,  Altham  v.  Anglesey  is  good  law. 
"  There  there  was  evidence  to  rebut  the 
resulting  use ;  but  here  I  see  no  proof  of 
intention  on  the  part  of  the  reversioner 
in  fee.  He  was  not  a  party  to  the  mar- 
riage articles.  If  he  had  been,  that  would 
"  have  been  strong  evidence  against  any  re- 
sulting use  to  him.  The  form  of  a  fine  is 
to  give  a  title  to  the  conusee ;  but  in  truth 
"  it  is  for  the  convenience  of  the  conusor-; 
"  and,  from  the  constant  usage,  the  pre- 
"  sumption  is  that  it  is  levied  to  his  use* 
"  This  indeed  is  liable,  like  all  other  pre- 
"  sumptions,  to  be  encountered  by  contrary 
"  evidence ;  but.  h$re  the  reversioner  in  fee 
has  done  nothing  to  rebut  the  presump- 
tion/' Titles  depending  on  resulting  uses 
on  the  one  hand,  and  an  implied  use  in  the 
conusee  on  the  other  hand,  are  viewed  with 
great  suspicion,  from  an  apprehension  that 
there  may  have  been  a  consideration  to  re- 

(x)  Doug.  p.  34. 
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but  the  resulting  use,  or  there  may  be  the 
want  of  a  consideration  to  complete  the  title 
of  the  conusee.  To  meet  these  difficulties 
it  is  prudent  to  have  a  deed  to  lead,  or  else 
a  deed  to  declare,  the  uses  of  the  fine.  In 
deeds  to  lead  the  uses  of  fines  the  execution 
of  the  deed  by  the  conusee  is  not  deemed 
of  essential  importance.  Nor  is  it  deemed 
of  great  importance  in  declarations  of  uses, 
when  the  declaration  is  nearly  contemporane- 
ous with  the  fine,  and  there  is  no  change  in 
the  possession.  But  as  often  as  there  is  some, 
and  merely  a  short,  interval  between  the  fine 
and  the  declaration  of  uses,  the  concurrence 
of  the  conusee  is  required.  And  in  all  cases 
it  is  proper,  by  way  of  obviating  the  difficul- 
ties of  future  purchasers,  that  the  deed  to 
lead,  and  also  the  deed  to  declare,  the  uses  of 
a  fine,  should  be  executed  by  the  conusee  as 
well  as  by  the  conusor.  It  often  happens  that 
the  deed  has  not  been  executed  by  the  conu- 
see, and  that  on  account  of  the  death  of  the 
conusee,  or  from  other  causes,  the  execution 
pf  the  deed  by  him  is  impracticable.  Under 
these  circumstances  the  conveyancer  is  led  to 
consider,  whether,  from  the  nature  of  the  trans- 
action,, the  continuance  or  the  change  of 
possession,  or  from  other  facts  with  which 
the  title  is  attended,  there  is  any  occasion 
for  particular  caution,  and  to  treat  the  title 
as  doubtful.  In  general,  the  conusee  in  the 
fine  is  merely  named  for  form,  and  has  no 
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interest :  and  unless  he  has  had  the  posses- 
sion, or  been  in  the  receipt  of  the  rents,  or 
there  is  reason  to  suspect  that  he  was  a  mort- 
gagee, or  entitled  in  some  other  manner,  the 
title  may  be  safely  accepted  without  press* 
ing  for  any  declaration  by  tho$e  who  alone 
can  obviate  the  difficulty. — The  only  mode 
of  investigating  the  feet,  whether  there  is 
any  interest  derivable  under  the  fine,  from  or 
through  the  conusee  as  a  beneficial  owner, 
is  to  make  the  inquiry  of  the  conusee,  if 
living,  and  if  dead,  of  his  heir,  and  also  of 
his  personal  representative.  This,  in  gene- 
ral, is  the  utmost  extent  to  which  an  in- 
quiry can  be  directed :  but  particular  cases, 
as  the  assertion  or  rumour  of  a  claim,  will 
direct  the  inquiry  to  the  channel  through 
which  it  is  likely  that  information  may  be 
obtained . 

It  is  also  to  be  added,  that  in  conveyances, 
either  to  uses,  or  to  the  intent  that  a  fine 
may  be  levied*  or  a  recovery  suffered  to  uses, 
the  execution  of  the  deed  of  uses  by  the  co- 
nusee in  the  fine,  or  by  the  tenant  in  the 
recovery,  is  deemed  of  less  importance,  and 
immaterial,  except  by  those  whose  practice 
is  particularly  cautious ;  for  whoever  receives 
the  estate  must  receive  it  upon  those  terms 
alone  on  which  it  is  conveyed  ;  and  the  con- 
veyance itself  contains  all  the  information 
that  can  be  reasonably  required  concerning 
the  uses.     They  however  who.  expect  that 
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even  in  these  cases. the  deed. shall  bo  exe- 
cuted  by  the  conusee  in  the  fine,  or  by  the 
tenant, in  the  recovery,  justify  their:  prac- 
tice by  contending  that  this  is  the  only 
evidence  by  which  they  can  be  satisfied  that 
a  fine  was  levied,  or  recovery  suffered  tq 
these  uses.  Similar  cautions  would  redder 
the  transaction  of  business  more  difficult  than 
it  is  already  found,  and  there  is  already  a 
complaint  against  the  unnecessary  difficul- 
ties .imposed  by  that  which  is  termed  cau- 
tious practice.  At  the  same  time  experience 
justifies  the  observation,  that  most  of  the 
cautions  observed  by  conveyancers  are  the 
result  of  experience,  and  warranted  by  the 
difficulties  with  which  the  transactions  re- 
lating to  the  transfer  of  property  are  sur- 
rounded. The  history  of  a  professional  life 
devoted  to  the  investigation  »of  titles  would 
prove  that  the  utmost  ingenuity,  caution,  or 
industry,  is  not  equal  to  guard  against  all 
the  dangers  to  which  the  change  of  property 
is  exposed,  sometimes  from  the  fraud,  and 
at  other  times  from  the  ignorance  of  the 
former  proprietors :  and  every  purchaser  ex- 
pects extreme  caution  to  be  observed  in  his 
particular  case,  that  he  may  not  be  the 
victim  of  such  fraud  or  ignorance. 

Agreements  to  lead  and  to  declare  the 
tises  of  fines  are  generally  found  in  instal- 
ments which  have  other  objects.  In  mosi 
instances  they  are  merely  an  addition  to  a 
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conveyance  contained  in  a  former  part  of 
the  instrument,  and  there  is  merely  a  cove- 
nant to  levy  a  fine,  with  a  declaration  that 
the  same  shall  enure  to  the  uses  previously 
declared  ;  or  a  recital  that  a  fine  has  been  le- 
vied ,  and  that  no  uses  have  been  declared  of 
the  fine,  or  that  no  uses  have  been  declared 
of  those  particular  lands  which  are  the  sub- 
ject of  the  deed;  and  then  the  deed  pro- 
ceeds to  declare  uses  of  the  fine,  according 
to  the  intention  of  the  parties,  either  by  a 
full  and  express  declaration  of  the  uses,  as 
the  plan  of  the  instrument  requires,  or  by 
a  reference  to  the  uses  previously  declared. 
Of  course,  in  instruments  of  this  description, 
the  other  objects  of  the  deed  must,  in  a  great 
measure,  govern  its  form,  and  direct  the 
number  of  parties;  but  a  simple  deed  to 
lead  or  declare  the  uses  of  a  fine  has  the 
following  parts : 

1st,  The  denomination  or  style  of  the  deed; 

2d,  The  date ; 

3d,  The  names  of  the  parties ; 

4th,  The  recitals ; 

5th,  The  testatum  clause ; 

6th,  The  agreements  to  levy  the  fine  or  the 
recovery ; 

7th,  The  uses  which  are  declared. 

Under  each  of  these  heads  may  be  in- 
troduced those  observations  which  govern 
the  general  practice  in  preparing  deeds  to 
lead,  and  deeds  to  declare  the  uses  of  fines ; 
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and  very  little  attention  will  enable  the 
reader  to  apply  these  observations  to  deeds 
of  a  more  complex  nature,  which  ought  to 
contain  an  agreement  to  lead  or  to  declare 
the  uses  of  a  fine,  with  or  without  a  cove- 
nant that  a  fine  shall  be  levied.  In  the 
progress  of  these  observations  it  will  be 
found  that  the  practice  is  directed  to  obvi- 
ate all  objections  arising  from  the  cases 
which  have  been  introduced,  for  the  purpose 
of  showing  those  resolutions  more  imme- 
diately applicable  to  the  learning  on  this 
subject. 

1st*  The  Denomination  or  Style  of  ihe  Deed. 
In  general  the  uses  of  fines  are  directed  by 
indenture,  but  they  may  be  directed  by'  deed- 
poll.  In  short,  they  may  be  limited  by  mere 
writing,  except  that  declarations  of  the  uses 
of  fines  already  levied  must,  in  consequence 
of  the  provisions  of  the  4th  and  5|h  of  Anne, 
be  by  deed.  It  is  also  to  be  observed  that 
Downman's  case  required  the  deed  to  be  in- 
dented. Also,  when  there  is  to  be  a  variation 
of  uses,  as  expressed  in  a  former  instrument, 
there  must  either  be  a  change  in  the  circum- 
stances under  which  the  fine  was  agreed  to 
be  levied,,  or  the  second  declaration  must  be 
by  an  instrument  equally  solemn  with  the 
instrument  containing  the  former  agreement. 
From  the  cited  cases,  particularly  from  the 
Counter  of  Rutland's  case,  Sec.  it  may  be 
collected,  that  when  there  is  a  variation  in 
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the  mode  of  levying  a  fine,  the  second  agree- 
ment will  govern  the  uses,  although  the  for- 
mer agreement  was  by  deed,  while  the  lat- 
ter agreement  was  by  mere  writing  without 

deed. 

It  is  also  to  be  observed,  that  for  all  the 
purposes  of  this  question  a  deed-poll  and 
indenture  are  equally  solemn  ;  but  an  agree- 
ment under  -hand,  or  under  hand  and  seal, 
and  not  delivered,  is  not  equally  solemn 
with  an  instrument  attended  with  the  cere- 
monies of  sealing  and  delivery.  The  latter 
is  a  deed;  the  former  is  merely  an  instrument 
in  writing  under  seal. 

2dly.  Of  the  Date. — Deeds  to  lead  the  uses 
of  fines  are,  from  their  nature,  dated  and 
executed  before  die  fine  is  levied ;  while  deeds 
to  declare  the  uses  of  fines  already  levied 
suppose  the  fine  to  be  levied,  and  of  course 
are  subsequent  in  date.  But  it  often  hap- 
pens that  a  covenant  is  entered  into  to  levy 
a  fine  as  of  a  preceding  term,  so  that .  the 
fine  is  by  legal  relation  anterior  to  the  date 
of  the  deed,  and  yet  deeds  of  this  descrip- 
tion are  considered  as  deeds  to  lead  the 
uses  of  fines.  Sometimes  also  a  fine  is  re- 
cited as  acknowledged  and  intended  to 
be  levied,  as  of  a  subsequent  term,  and  uses 
declared  of  this  fine  are  also  to  be  deemed 
as  uses  directory,  and  not  as  uses  declara- 
tory. That  alone  is  properly  a  declaration 
subsequent  which  is  grounded  on  a  perfect 
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fine,  so  that  the  uses  will  arise,  and  be  exe- 
cuted the  moment  the  deed  has  received  its 
perfection.  The  date  is  also  material  iri*cases 
like  that  of  Jones  and  Motley  ^  as  the  means 
of  ascertaining  the  time  within  which  a  fine 
is  to  be  levied,  so  as  to  be  brought  within 
the  influence  of  the  agreement  by  which  the 
uses  are  declared. 

3dly,  Of  the  Parties— The  proper  parties 
to  declare  the  uses  of  a  fine  are  the  conu- 
sors  on  the  one  part,  and  the  conusees  on 
the  other  part;  but  when  several  conusors 
have  different  shares,  as  joint-tenants,  tenants 
in  common,  and  coparceners,  or  different  in* 
terests,  as  for  life  and  in  fee,  they  are  gene- 
rally arranged  as  parties  of  different  parts : 
as  A.  B.  of  the  first  part,  C.  D.  of  the  second 
part,  and  so  on;  and  all  persons  who  are 
interested  in  the  assurance  to  be  made  by 
the  declaration,  should  be  consenting  par- 
ties, and  of  course  should  be  named  among 
the  parties,  so  as  to  give  their  consent  in  the 
operative  part  of  the  deed.  As  for  instance ; 
when  a  married  woman  is  a  trustee  or  mort- 
gagee, and  a  fine  is  to  be  levied  by  her  and 
her  husband  to  make  an  effectual  convey- 
ance of  her  estate,  the  cestui  que  trust  should 
be  a  party  to  join  in  the  declaration  of  the 
uses,  and  of  course  the  number  of  parties 
will  vary  with  the  circumstances.    Beckwith's 
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case  (y),  with  the  power  of  a  husband  to 
declare  the  uses  of  a  fine  by  him  and  his 
wife,  is  noticed  in  the  former  volume  (z). 
It  has  also  been  noticed,  that  those  persons 
who  have  aliquot  parts  cannot  declare  the 
uses  of  more  than  their  particular  parts ;  nor 
can  persons  who  have  partial  interests  de- 
clare the  uses  for  any  period  beyond  their 
own  ownership;  so  that  a  declaration  by 
the  owner  of.  one  share,  or  one  estate,  will 
not  bind  the  owner  of  another  share,  or  of 
another  estate  (a). 

4thly,  Of  the  Recitals.  — The  recitals 
should,  for  the  most  part,  show  the  state 
of  the  title,  and  the  object  of  levying  the 
fine.  When  a  fine  is  levied  by  husband 
and  wife,  the  presumption  of  law,  till  the 
contrary  is  shown,  is,  that  the  husband 
and  wife  are  seised  in  right  of  the  wife ; 
and  as  often  as  the  husband  is  the  owner  in 
his  own  right,  this  fact  should  be  disclosed 
by  the  recitals,  car  inserted  as  part  of  the 
description  of  the  parcels.  This  is  not  es- 
sential with  a  view  to  the  operation  of  the 
assurance;  but  it  may  materially  assist  the 
future  investigation  of  the  title.    Also,  when 


(y)  2  Co,  p.  57.  3  P.  W.  207.  Rowe  v.  Popham, 

(z)  lb.  p.  314.  Dougl.  24. 

(a)  Nightingale   v.  Ftrrcn, 
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a  fine  is  levied,  as  is  very  common,  for  bar- 
ring estates-tail,  &c.  the  commencement  of 
die  estate-tail  should  be  disclosed,  accom- 
panied with  such  other  recitals  as  mil  lead 
to  the  information  that  the  fine  is  a  com- 
petent assurance  for  attaining  the  object 
intended  to  be  accomplished.  No  objection 
is  more  common  than  one  arising  on  a  fine 
levied  for  barring  estates-tail,  and  at  the 
same  time  conveying  the  fee-simple.  The 
ground  is,  that  it  does  not  appear  that  the 
fine  was  effectual  for  this  purpose ;  and  the 
objection  takes  its  rise  from  an  apprehension 
that  there  may  have  been  remainders  or 
reversions,  which  could  not  be  barred  by 
means  of  a  fine.  The  better  opinion  seems 
to  be,  that  the  purchaser  cannot  sustain  this 
objection  unless  he  can  actually  prove,  or 
at  least  rake  the  inference,  that  there  were 
reversions  or  remainders  outstanding  in  other 
persons  than  the  parties  to  the  fine.  Even 
in  <cases  in  which  the  party  had  an  estate*- 
tail,  with  the  immediate  rereprion  in  fee  by 
descent*  and  he  levied  a  fine  with  procla- 
mations, instead  of  suffering  a  common  re- 
covery, it  was  a  very  common  objection  that 
there  might  have  been  incumbrances  affect- 
ing the  reversion,  and  that  the  title, could 
not  be  safely  accepted  until  a  common  re- 
covery had  been  suffered,  so  as  to  bar  the 
reversion,  and  consequently  all  incumbrances 
affecting   that  estate.     This  objection  is  no 
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longer  tenable.  It  is,  decided  by  Sperling  v. 
Trevor,  7  Ves. .  Jun.  497*  that  even  under 
these  circumstances  the  title  will  be  deemed 
good,  without  a  common,  recovery,  •  unless 
the  purchaser  can  show  that  there  are  in- 
cumbrances affecting  the  reversion,  and  not 
reached  by  the  operation  of  the  fine.  As 
often  as  the  object  of  the  deed  is  to  declare 
the  uses  of  a  fine  already  levied,  there  should 
be. a  recital  of  the  fine,  with  a  further  recital 
that  no  uses  have  been  declared  of  the  fine ; 
or,  as.  the  case  requires,  that  no  uses  have 
been  declared  of  the  fine,  as  far  as  the  same 
relates  io  or  concerns  the  lands  of  which 
uses  are  to  be  declared. 

»  »  .  -  » *• 

5thly.  The  .  Testatum  Clatt$e.r-The  gene- 
ral objects  of  the .  deed  are  stated  in  this 
clause,,  and  each  testatum  clause  varies 
wjth  the  circumstances  by  which  it  is  dic- 
tajted.  Sometimes  the  clause  .runs, in  this 
form:—"  For  barring,  docking,  and  destroy- 
"  ing  all  estates-tail,  &c.  and  for  settling  and 
"  assuring,  the  messuages,  &c.  to  the  uses,  &c. 
"  hereinafter  .  limited . :  and  declared  of  and 
"  concerning  the  same/'  In  other  instances 
the  references  are  still  more  general ;  as,  "  for 
"  settling  and  assuring  the,  messuages,  &c.  to 
"the.  uses  hereinafter  declared  concerning 
"  the  same ;"  or  when  the  recitals  fully  state 
the  object,  and  the  agreement  to  levy  the 
fine,   the    testatum    clause    will   be   to    this 
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effect : — "  In  pursuance  and  performance  of 
"  the  hereinbefore  recited  agreement,  and 
"  for  carrying  the  same  into  effect/'  The 
precedents  in  the  Appendix  will  afford  ex- 
amples of  these  clauses.  The  general  rule 
to  be  observed  is  to  express  every  thing  that 
may  elucidate  the  title,  and  assist  in  the 
future  investigation  of  it;  and  carefully  to 
avoid  all  reference  to  any  fact  which  may 
show  a  defect  in  the  title,  or  raise  a  difficulty 
concerning  it  on  any  future  occasion.  No 
reference  should  be  made  to  estates-tail, 
except  there  are  estates  of  that  description. 
It  was  formerly  a  very  general  practice,  to 
convey  by  fine  and  declaration  of  the  uses.  In 
modern  practice  a  lease  and  release  are 
added.  It  is  very  probable,  however,  that 
the  heavy  stamp-duties  will  render  it  con- 
venient, especially  in  small  purchases,  to  re- 
sort to  the  old  practice ;  and  settlements  as 
well  as  purchases  may  be  accomplished 
merely  by  means  of  the  fine  and  declaration 
of  uses,  without  the  addition  or  intervention 
of  a  conveyance  by  lease  and  release,  or  any 
other  grant.  The  fine,  when  an  actual  con- 
veyance, produces  every  effect  which  can 
be  produced,  even  with  the  addition  of  a 
lease  and  release,  and  the  fine  operates  as  a 
conveyance  as  often  as  the  conusor  has  a 
seisin  in  possession,  reversion,  or  remainder. 
In  this  clause  also  the  consideration  is  to  be 
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expressed ;  and  when  it  is  expressed,  the 
directions  given  in  the  chapter  of  Releases 
ought  to  be  observed.  At  the  same  time  it 
is  to  be  noticed,  that  an  actual  or  a  nominal 
consideration  is  not  an  essential  part  of  this 
assurance.  In  reference  to  the  rules  of  the 
common  law,  the  will  of  the  party  is  suffi- 
cient to  raise  or  direct  the  uses  as  against 
him  or  his  heirs.  A  consideration,  however, 
may  be  material  to  support  the  deed  against 
creditors  and  subsequent  purchasers,  or 
against  creditors  claiming  under  a  commis- 
sion of  bankrupt.  When  a  consideration  is 
paid,  the  receipt  should  be  acknowledged  in 
like  manner  as  in  other  deeds  made  for  a 
valuable  consideration.  In  deeds  to  lead 
the  uses  of  fines  there  is  generally  a  cove- 
nant to  levy  the  fine.  It  is  generally  in 
this  form: 

And  the  said  ,  for  himself,  his 

heirs,  executors,  and  administrators,  doth 
hereby  covenant  and  agree  with  the  said 

his  heirs  and  assigns,  in  manner 
following  (that  is  to  say)  That 

shall  and  will,  at  the  proper  costs  and  charges 
of  the  said  ,  in  or  as  of 

term  now  last  past,   or   before  the   end   of 

term  now  next  ensuing,  acknow- 
ledge and  levy  unto  the  said  and 
his  heirs,  before  his  majesty's  justices  of  the 
court  of  Common  Fleas  at  Westminster,  one 
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or  more  fine  or  fines,  sur  conuzance  de  droit 
come  ceo,  Sec.  with  proclamations  to  be 
thereupon  had  and  made  according  to  the 
form  of  the  statutes  in  that  case  made  and 
provided,  and  the  usual  course  of  fines  in 
such  cases  used  of  the  said  hereby 

released  or  otherwise  assured,  or  intended  so 
to  be,  with  the  appurtenances  [ar>  All  that, 
&c]  by  the  names  and  descriptions  of 

[or  by  such  other  apt  and  convenient 
names,  number  of  messuages,  and  acres, 
quantities,  qualities,  and  other  descriptions 
to  comprise  the  same,]  as  by  the  said 

his  heirs  or  assigns,  or  his  or  their 
counsel  in  the  law,  shall  be  reasonably  ad- 
vised or  devised  and  required* 


In  this  covenant  the  following  parts  de- 
serve attention : 

1st,  Of  the  covenantor ; 

adly,  The  person  with  whom  the  covenant 

is  to  be  entered  into ; 
Sdly,  The  person  by  whom  the  fine  is  t*> 

be  levied ; 
4thly,  The  time  within  which  it  is  to  be 

levied; 
dthfy,   The  persons  to  whom  it  is  to  be 

levied ; 
6thly,  In  what  court ; 
7tiJy,  Of  what  parcels ;    And, 
8thly,  Whether  with  proclamations. 
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The  covenant  in  its  most  simple  state  is  in 
this  form : 

And  the  said  A.  B.  for  himself,  his  heirs, 
executors,  and  administrators,  doth  hereby 
covenant  and  agree  with  the  said  C.  D.  his 
heirs  and  assigns,  in  manner  following ;  (that 
is  to  say,)  that  he  the  said  A.  B.  &c. 

But  in  its  application  to  practice  it  ad- 
mits of  great  variations. 

1st,  The  person  by  whom  the  covenant  is 
to  be  entered  into  must  be  directed  by  the 
intention  of  the  parties.  The  object  is  to 
obtain  as  much  security  as  possible  for  the 
performance  of  the  act  intended  to  be  done. 
This  is  more  especially  the  case  when  the 
fine  is  to  be  a  future  act ;  for  instance,  to  be 
levied  by  infants  when  adult ;  or  to  be  levied 
under  some  other  like  circumstances.  It  is 
of  less  consequence  when  the  fine  is  in 
point  of  fact  to  be  levied  instantly,  and  the 
covenant  is  a  matter  of  form  rather  than  of 
substance  ;  and  the  party  retains,  as  in  pru- 
dence he  ought  to  do,  his  purchase  money, 
or  other  consideration,  till  the  fine  is  levied. 
It  is  also  of  very  little  consequence  when 
the  fine  is  to  be  a  voluntary  act,  proceed- 
ing from  the  party  by  way  of  settlement, 
with  a  view  to  a  family  arrangement,  and 
merely  nominal  damages  could  be  recovered 
for  a  breach  of  the  covenant ;  and  of  still 
less  consequence  is  the  form  of  the  covenant 
when  a  fine  is  to  be  levied  merely  to  gain 
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the  fee  to  a  person  who  has  an  estate-tail. 
In  those  instances,  however,  in  which  the 
covenant  is  a  material  and  essential  part  of 
the  security,   care  is   to  be  taken  that  no 
person  is  pledged  to  do  more  than  that  for 
which  he  means  to  stipulate.     Want  of  cau- 
tion in. this  respect  may  subject  a  party  to 
an  action  for  damages,  contrary  to  the  inten- 
tion, if  that  intention  had  been  fully  con- 
sidered and  clearly  expressed.     Several  sel- 
lers, who  are  owners  of  distinct  shares,  or 
are  joint-tenants  or  coparceners,  ought  not, 
except  under  special  contracts,  dictated  by 
peculiar  circumstances,  to  covenant  for  more 
than    their    respective    shares ;    nor  ought 
tenant  for  life  to  covenant  for  more  than  his 
life- interest ;  nor  a  tenant  in  remainder  or 
reversion  to  covenant  for  more  l^an  that  in- 
terest which  shall  be  conferred  by  his  estate : 
and   the  covenant  of  each  should  therefore 
be  several,  and  qualified  to  the  acts  of  him- 
self and  his  heirs,  and  confined  to  his  share, . 
and  also  to  his  estate  and  interest  in  the  par- 
cels ;  and  a  husband  entitled  in  right  of  his 
wife   should  covenant  only  as  to   the  acts 
and  deeds  of  himself  and  his  wife,  and  her 
heirs ;  and  each  of  several  husbands  should 
have  his  covenant  qualified  in  like  manner 
to  the  acts  of  himself  and  his  wife,  and  his 
and  her  heirs,  and  confined  to  the  share  of 
his  wife.    And  these  covenants  should  be  in 
these  or  the  like  forms,  varying  them  as  the 

VOL.  II.  Q 
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circumstances  require— And  each  of  them 
the  said  A.  B.  and  C.  J>.  severalty,  sepa- 
rate and  apart  from  the  other  of  themy 
doth  hereby  for  himself,  his  heirs,  execu- 
tors and  administrators,  and  as,  to,  and  con* 
eerning  only  the  acts,  deeds,  and  defaults  of 
himself  and  his  heirs,  covenant  with,  &c* 
that  they  the  said  A.  B.  and  C.  D.  respec- 
tively, or  their  respective  heirs,  shall  or 
will,  &c.  ■ 

And  the  said  A.  B.  doth  hereby  for  him-* 
self,  his  heirs,  executors,  and  administrators, 
and  as,  to,  and  concerning  only  the  acts, 
deeds,  and  defaults  of  himself  and  his  heirs ; 
and  the  said  C.  D.  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  and 
as,  to,  and  concerning  only  the  acts,  deeds, 
and  defaults  of  himself  and  his  heirs,  and  of 
the  said  JE.  his  wife,  covenant  with  the  said 
G.  H,  and  his  heirs,  that  they  the  said  A.  B* 
or  his  heirs,  and  C.  X>.  or  his  heirs,  and  also 
the  said  E.  D.  (she  hereby  consenting)  shall 
or  will,  &c. 

And  each  of  them  the  said  A.  B.  C  IX 
and  E.  F.  severally,  separate  and  apart 
from  the  others  of  them,  doth  hereby  for 
himself  and  herself  respectively,  and  hie 
and  her  respective  heirs,  executors,  and  ad- 
ministrators, and  as,  to,  and  concerning  only 
the  acts*  deeds,  and  defaults  of  himself  and 
herself  respectively,  and  his  and  her  respec- 
tive heirs ;  And  $ach  of  them  the  said  G.  H* 
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J.  K.  and  L.  M.  severally,  separate  and  apart 
ftoth  the  others  of  them,  doth  hereby  for 
himself  respectively,  and  his  respective  heirs, 
executors,  and  administrators,  and  as,  to, 
artd  concerning  only  the  acts,  deeds,  and 
defaults  of  hhflself  and  his  said  wife  respect 
lively*  rind  his  and  her  heirs,  Covenant,  de- 
elate,  afcd  agree  to  and  with  the  said  AT.  O. 
Mid  thgif  heirs,  that  each  of  them  the  said 
A.B.  C  1).  And  E.  P.  respectively,  or  his 
respective  heirs ;  and  each  of  them  the  said 
O.  H.  I.  K.  and  L.  M.  respectively*  and  hid 
respective  wife,  she  hereby  consenting,  and 
his  and  her  heirs  shall  or  Will,  &c. 

In  this  and  like  assurances  it  is  very  com- 
tibon,  and  Warranted  by  books  of  practice, 
iot  a  husband  to  covenant  for  himself  and 
khwifeyknd  his  artd  her  heirs,  that  he  and 
his  wife,  and  their  heirs,  will  levy  the  fine, 
&<J.  This  is  art  inaccurate  fbrtn,  because  no 
action  can  be  framed  consistently  with  the 
language  of  the  covenant.  Besides,  this 
farm  confounds  the  lien  part,  with  the  sti- 
pulating part,  or  substance,  of  the  Covenant 
The  husba&d  ttiay  Covertaiit  that  he  and  hi* 
wife,  and  his  arid  her  heirs,  shall  levy  a  fine. 
This  i&&  fortttal  covenant.  It  expresses  the 
intention  of  the  parties  in  a  manner  conso- 
nant with  the  rales  of  law :  but  though  the 
husbaitd  covenants  for  himself  and  his  wife, 
that  he  and  his  wife  shall  levy  a  fine,  the 
wife  cannot  be  subjected  to  an  action  upon 
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his  covenant ;  and  it  follows,  that  it  is  inac- 
curate, and  confounds  all  legal  distinction, 
to  express  the  covenant  in  a  form  that  can- 
not be  made  available.  It  is  rather  singular 
that  a  practice  so  void  of  principle  should 
have  been  adopted  so  extensively  as  this  has 
been.  When  it  is  deemed  proper  that  the 
consent  of  the  wife  to  join  in  the  fine  shall 
appear  in  the  deed  of  uses,  this  consent  is 
expressed  either  in  the  introductory  part  of 
the  husband's  covenant,  or  in  the  body  of 
the  covenant  itself.  In  one  form,  the  hus- 
band will,  with  the  privity,  consent,  and  ap- 
probation of  the  said  his  wife,  testified 
by  her  executing  these  presents,  for  himself, 
his  heirs,  executors,  &c.  covenant,  Sec.  that, 
&c. — In  the  other  form,  the  husband  for 
himself,  his  heirs,  &c.  will  covenant  with, 
&c.  that  he  and  his  wife  (s/je  thereby  consent- 
ing) shall  and  will,  &c.  *  The  object  of  this 
consent  is  to  create  an  equity ,  against  the 
wife;  but  no  case  warrants  ap  opinion  that 
the  wife  can  be  bound  by  this  consent. — 
The  utmost  a  court  of  equity  has  ever,  done, 
is  to  bring  the  husband  into  contempt, .  for 
want  of  a  specific  performance  of  the  cove- 
nant; and  thus  enforcing  a  fine  from  the 
husband  and  wife  by  strict  measures  against 
the  husband.  The  cases  on  this  point,  are 
Harrington  v.  Home  (x),  Ortred  or  Outran*  v. 

(*)  5  Vin.  Abr.  547.  pi.  45. 
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Round  (y),  Hall  v.  Hardy  (*),  Winter  v.  Deve- 
reux(a)9  Sedgwick  v.  Hargrove  (b),  Stephen- 
son v.  Morris  (c),  and  Withers  v.  Pinchard, 
cited  in  the  last  case. 

They  were  considered  in  the  late  case  of 
Emery  v.  JVase(d)9  and  the  observations 
made  on  them  by  Lord  Eldon  were,  that 
by  this  appeal  I  am  called  upon  to  reverse 
a  judgment  that  appears  to  have  been 
made  upon  great  consideration.  Certainly 
the  general  point  is  of  great  importance : 
44  whether  the  contract  of  the  husband, 
44  which  however  this  was  not  intended  to 
44  be,  but  that  of  the  daughters,  is  to  be 
44  executed  against  the  husband  by  a  court 
of  equity ;  in  effect,  compelling  the  hus- 
band to  compel  his  wife  to  levy  a  fine, 
44  which  is  a  voluntary  act.  This  is  brought 
forward  in  the  report  as  the  principal 
ground  of  the  decree.  The  argument 
44  shows,  that  point  is  not  quite  so  well  settled 
44  as  it  has  been  understood  to  be.  The  po- 
44  licy  of  the  law  is,  that  a  wife  is  not  to  part 
44  with  her  property,  but  by  her  own  spon- 
44  taneous  and  free  will.  If  this  was  per- 
44  fectly  res  Integra^  I  should  hesitate  long 
44  before  I  should  say,  the  husband  is  to  be 

(y)  4  Vin.  Abr.  803.  (c)  7  Ves.  Jun.  474. 

(2)  3  P.  Williams,  187.  (</)  5  Ves.  Jun.  846.  8  Vet. 

*   (a)  Note  to  3  P.  Wms.  189.  Jan.  505. 
(b)  ft  Vea.  57t 
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"  understood  to  have  gained  frer  contfwt; 
"  and  the  presumption  is  to  be  Qiade,  that 
M  Jie  obtained  it  befpre  the  bargain,  to  s^vQid 
"  all  the  fraud  that  may  be  afterwards  pra(> 
44  tised  to  procure  it.  I  should  have  hesi- 
44  tated  long  in  following  up  that  pregump- 
44  tipn,  rather  than  the  principle  of  the 
"  policy  of  the  law ;  fpr,  if  a  man  chooses 
"  to  contract  for  the  estate  pf  a  married 
44  womaq,  or  an  estate  subject  to  dow^r,  ha 
*'  knows  the  property  is  her's.  altogether,  or 
Cl  to  a  given  extent.  The  purchaser  is  bound 
"  to  regard  the  policy  of  the  law ;  and  what 
right  has  he  to  complain,  if  she,  who,  ac- 
cording to  law,  cannot  part  with  h$r  pro- 
"  perty  but  by  her  own  free  will,  expressed 
'*  at  the  tiipe  of  that  act  of  record,  takes 
44  advantage  of  the  lopus  popjiitentia ;  and 
"  why  is  he  not  to  take  his  chance  of  da~ 
"  mage4)  agaiqst  the  husband  ? 

^  if  the  case?  have  determined  this  ques- 
"  Hon, so,  that  no  consideration  of  the  ab~ 
"  surdity  that  must  arise,  and  the  almost  ' 
44  ridiculous  state  in  which  this  court  must 
«  iq  m&ny  instances  he  pi  aped,  pap  prevail 
"  against  their  authority*  it  must  be  so* 
44  For  the  sake  pf  illustration,  wppote  XOfiQOI. 
"  3  per  cents,  carried  to  the  account  of  a 
44  married  women,  and  the  husband  qqu- 
u  tracts  to  transfer  (taking  it,  that  the  court 
"  had  jurisdiction  to  decree  performance  of 
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"such  a  contract).  At  the  hearing,  what  is 
"■to  be  done  for  the  wife?  In  the  two  last 
cases,  the  wife  appears  to  have  been  left 
a  party  to  the  suit,  without  affecting  her 
"  under  the  decree.  If  the  court  cannot  by 
"  the  decree  order  any  act  to  be  done  by 
"  her,  the  bill  ought  to  be  dismissed  against 
"  her,  unless  some  future  act  by  her,  to  be 
"  ordered  upon  further  directions,  is  looked 
to.  But  the  principle  of  the  decree  shows, 
that  cannot  be  the  purpose.  It  does  not 
rest  there.  Suppose  the  husband  procures 
her  consent,  even  by  the  mildest  means ; 
persuades  and  influences  her  by  the  diffi- 
"  culties  he  has  got  into,  on  entering  into  an 
improper  contract;  and  she  is  examined 
here  by  the  judge  who  has  made  the  de- 
cree upon  the  husband :  and  if  upon  the 
*  submission  of  all  the  considerations  which 
"  ought  to  be  submitted  to  her  in  this  court, 
"  and  the  court  of  Common  Pleas,  she  says 
"  she  thinks  it  in  her  situation  not  fit  for 
"  her  to  part  with  the  property,  the  court 
"  must  send  the  husband  to  gaol ;  telling 
€*  her,  she  never  ought  to  relieve  him  from 
"  that  state :  and  all  this  for  the  benefit  of 
a  person,  who  cannot  have  a  specific  per- 
formance certainly,  but  who  may  have 
damages,  and  who  sets  up  his  title  to  a 
specific  performance  in  opposition  to  the 
"  policy  of  the  law.  Upon  the  first  ground, 
"  therefore,  there   is    difficulty    enough    to 
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"  make  me  pause,  before  I  should  follow 
'  •*  the  two  last  aulhorities  ;  and  I  am  not  sure 
"  whether  it  is  not  proper  to  have  the  judg- 
"  ment  of  the  House  of  Lords,  to  determine 
"  which  bf  these  decisions  ought  to  bind  us. 
"  As  to  the  expression  used  by  Lord  Cow- 
per,  that  this  jurisdiction  is  to  be  very 
sparingly  exercised,  certainly  it  is  very 
dissatisfactory  to  be  informed,  that  it  is, 
"  and  it  is  not,  to  be  done." 

And  in  another  part  of  the  judgment  his 
Lordship  said,  "  If  the  law  13,  that  the  hus- 
band   signing    will    authorize  and  require 
the  court  to  call  upon  him  to  procure  her 
to  join,    his   signature   would  do  just  as 
"  well  as  her's ;  unless   it  is  to  be  implied, 
44  that  the  daughters   were  actually  to  sign 
"  it.     But  that  would  be  a  great  deal  too 
"  nice ;   for  their  mere  signature  could  not 
"  be  a  circumstance  operative  as  evidence  of 
"  the  contract/' 

And  hi*  Lordship  added,  "  If  the  court 
"  will  bind  the  husband,  to*  procure  his 
wife's  consent,  Lord  Cowper's  declaration 
is  authority  for  saying,  I  ought  not  to 
"  make  that  decree,  where  I  am  not  com- 
H  pletely  satisfied  by  the  evidence,  that  the 
"  price  has  been  as  deliberately  fixed,  at 
"least,  as  it  ought  to  be  in  the  ordinary 
"  case  in  a  transaction  between  persons 
"  dealing  prudently  and  deliberately  in  esti- 
"  mating  a  matter  of  so  much  consequence/' 


44 
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Prom  the  forms  in  the  Appendix,  as.  well 
as  from  ihe  decided  cases,  it  will  be  a*  ne- 
cessary inference,  that  a  person  may  be 
made  a  party  to  the  covenant,  lo  stipulate 
for  the  acts  of  himself  and  his  heirs,  or  for 
the  acts  of  a  stranger,  or  some  person  with 
whom  he  is  connected,  or  some  person  in 
whose  concerns  he  takes  an  interest.  The 
estates  of  infants,  or  their  rights  and  titles, 
tire  frequently  the  subject  of  contract ;  and 
fines  will  be  necessary  to  be  levied  by  them 
when  they  are  adult,  to  complete  the  title, 
by  reason  of  coverture  or  entails ;  and,  on 
these  occasions,  some  friend  is  generally 
found  to  covenant  respecting  the  acts  to  be 
done  by  the  infants  or  their  heirs.  The 
other  instances  in  which  such  covenants  are 
entered  into,  are,  for  the  most  part,  relating 
to  lunatic  or  other  incapacitated  persons, 
and  persons  who  are  absent  beyond  seas. 
On  the  one  hand,  the  person  who  is  to  enter 
into  the  covenant,  is  to  be  careful  he  does 
not  take  on  himself  more  responsibility 
than  he  intends  ;  on  the  other  hand,  the 
purchaser,  or  person  to  be  benefited  by 
the  covenant,  must  take  care  that  he 
has  stipulations  for  all  those  acts  necessary 
to  perfect  the  title.  The  nature  and  cir- 
cumstances of  the  title  must  be  fully  con- 
sidered, and  the  stipulations  of  the  covenant 
must  be  extended  to  all  those  persons  who 
may  be  interested,  and    who,  in   order   to 
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complete  the  title,  must  be   parties  to  the 
fine. 


2dly.  Of  the  persons  with  whom  the  cove- 
nant is  to  be  entered  into.  On  this  point  it  is 
necessary  only,  that  there  shall  be  a  cove- 
nantee, in  whose  name  an  action  may  be 
brought,  in  default  of  performance  of  the 
covenant.  In  general,  the  covenant  is 
with  the  purchaser,  if  any,  or  with  the  re- 
leasee to  uses,  or  with  the  trustees  to  whom 
the  conveyance  is  made.  The  covenant 
may  with  propriety  be  to  several  and  their 
heirs,  notwithstanding  the  rule,  that  on  a 
fine  to  be  levied  to  two,  the  acknowledg- 
ment of  right  ought  to  be  to  them  and  the 
heirs  of  one  of  them,  naming  that  person  (e)> 
The  covenant  should  not,  however,  be  en- 
tered into  by  a  husband  with  his  wife.  On 
account  of  the  legal  unity  of  their  persons, 
she  is  not  capable  of  a  covenant  or  grant, 
proceeding  from  her  husband.  No  well- 
founded  objection  exists  against  naming  a 
married  woman  as  the  covenantee,  where  the 
covenant  is  entered  into  by  any  other  per- 
son than  the  husband.  Except  in  particular 
cases,  the  covenant  should  be  entered  into, 
so  as  to  be  annexed  to  the  estate,  if  any, 
conveyed  by  the  deed,  in  the.  lands  of  which 
the  fine  is  to  be  levied. 

(e)  See  1  VoLp.  337. 
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$d)y.  The  covenant  should  name  the  person 
by  whom  the  fine  is  to  he  levied.— The  inten- 
tion of  the  parties,  and  the  nature  of  the 
contract  between  them,  must  dictate  the 
language  of  the  covenant  io  this  particular. 
The  object  of  covenant,  is  to  secure  a  per- 
formance of  the  act  intended  to  be  done, 
or  a  compensation  in  damages  for  a  breach 
on  non-performance  of  the  covenant.  It  is 
from  the  covenant  alone  that  the  intention 
of  the  parties  can  be  collected ;  and  it  is  on 
the  terms  of  the  covenant,  and  acts  done, 
or  omitted,  in  contravention  of  the  cove- 
nant, that  an  action  must  be  framed.  Thus, 
suppose  A.  and  B.  are  to  levy  a  fine,  and 
A.  alone  is  named  in  the  covenant,  and  B. 
is  omitted,  no  action  can  be  maintained  for 
the  refusal  of  J3.  to  join  in  levying  the  fine. 
The  persons  to  be  named  may  be  either  co- 
venantors, or  other  persons  for  whose  acts 
they  stipulate*  When  it  may  be  necessary  to 
complete  the  title,  that  a  particular  person* 
or  in  case  of  the  death  of  that  person,  his 
or  her  heir  at  law,  shall  join  in  levying  the 
fine,  the  covenant  should  extend  to  the  heirs 
by  that  name;  and  it  is  prudent,  at  least,, 
though  not  perhaps  absolutely  necessary, 
that  the  "  ismte"  or  heirs  cf  the  body*  should 
be  named  in  the  covenant,  in  those  instances 
in  which  an  entail  is  to  be  barred.  In  short, 
the  covenant  should  embrace,  either  by  spe- 
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cial  or  general  words,  all  persons  whose 
concurrence  may  be  necessary ;  and  with 
this  view,  the  stale  of  the  tide,  and  the  acta 
necessary  to  complete  it,  should  be  fully 
considered.  It  is  with  reference  only  to  the 
circumstances  of  the  title  that  the  covenant 
can  be  framed  wilh  accuracy. 

4thly.  The  time  within  which  the  fine  is  to  be 
levied*  should  also  be  defined  by  the  deed, 
and,  if  circumstances  will  admit,  the  fine 
should  be  acknowledged  immediately,  or 
at  the  same  time,  at  which  the  deed  is 
executed.  In  most  instances,  the  covenant 
is  to  levy  the  fine,  as  of  the  preceding  or 
before  the  end  of  the  next  term.  In  case 
the  fine  is  an  essential  part  of  a  conveyance 
by  a  married  woman,  it  is  rarely  prudent  to 
suffer  the  interval  till  the  next  term  to  elapse ; 
and  the  same  observation  equally  applies  to 
a  fine  by  tenant  in  tail.  Many  accidents 
may  happen  to  disappoint  the  expectations 
of  the  parties.  The  wife  may  refuse  at  a 
future  period,  or  she  may  survive  her  hus- 
band, and  afterwards  refuse;  or  she  may 
die  in  his  life-lime,  and  leave  an  heir  not 
bound  by  the  covenant,  and  whose  interest 
it  will  be  to  frustrate  the  intention  of  the 
parties :  and  tenant  in  tail  may  die,  leaving 
issue,  and  such  issue  may  refuse  to  com- 
plete the  conveyance.     The  issue  are  not 
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boymd  to  perform  the  covenants  or  articles 
of  the  tenant  in  tail  (/).  Of  course  the 
covenant  allows  of  loo  much  latitude  when 
it  runs  in  this  forrp,  viz.  the  said  or 

their  heirs,  shall  or  will,  in  or  as  of 
term  now  last  past,  or  in  or  as  of  some  sub- 
sequent term,  acknowledge  and  levy  the  fine, 
&c.  A  covenant  in  this  form  can  never  be 
broken  during  the  life  of  the  persons  by 
whom  the  fine  is  to  be  levied,  since  they 
have  the  period  of  their  lives  for  the  per- 
formance of  the  covenant,  at  least  unless  has- 
tened by  request;  and  as  the  cases  admit 
of  some  doubt,  what  acts  may  be  done  by 
the  party  in  performance  of  his  covenant,  at 
any  time  during  his  life,  and  what  acts  may 
be  hastened  by  request,  the  covenant,  when 
allowing  a  latitude  of  this  description  .for 
levying  the  fine,  should  have  the  language 
proper  to  hasten  the  fine  by  request.  The 
covenant  would  then  be  to  this  effect:  That 
the  said  or  their  heirs,  shall  or  will,  in 

or  as  of  term  last  past,  or  of 

term  now  next  ensuing,  or  in  or  as  of  any 
other  subsequent  term,  when  thereunto  re- 
quired by  the  said  or  his  heirs,  ac- 
knowledge and  levy,  &c.  These  observa- 
tions are  more  particularly  relevant  to  trans- 
actions of  purchases,  settlements,  &c.  In 
mere  voluntary  acts,    as   in    settlements  to 

.  (/)  Ross  v.  Ross,  1  Ch.  Cm.     237.     Weak  v.  Lower,  1  Eq. 
17 1  •    Jc*ki*$  v.  Kemys,  1  Ley.     A.  266. 
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be  made  by  a  fine  by  husband  and  wife  of 
the  lands  of  the  wife,  the  form  of  the  cove- 
nant, in  this  particular,  is  of  no  material  con- 
sequence, since  it  never  can  be  expected  to 
be  the  subject  of  an  action  for  damages ;  and* 
from  choice,  it  is  more  adviseable  to  leave 
the  time,  within  which  the  fine  is  to  be  levied, 
open  to  the  discretion  of  the  parties  So  in 
those  cases  in  which  there  is  not  any  intention 
of  levying  the  fine  immediately,  but  die 
covenant  is  taken  merely  with  a  view  of  de- 
coring  the  right  to  have  a  fine,  if  a  fine  shall 
he  deemed  adviseable,  the  time  of  levying 
the  fine  ought,  im  strict  propriety,  to  be  got* 
verned  by  the  request  of  the  covenantee, 
Also,  when  the  stipulation  is,  that  the  fine 
shall  be  levied  by  persons  who  are  fntiants* 
or  by  persons  who  may  be  interested,  but 
who  are  not  precisely  ascertained,  the  circum- 
stances of  the  case  must  prescribe  the  form 
of  the  stipulations  of  the  covenant.. 


5thly.  To  whom  the  Jim  shall  be  levied. 
With  a  view  to  an  action  for  damages,  the 
covenant  should  stipulate  that  the  fine  shaft 
be  levied,  either  to  particular  persons,  or, 
as  the  intention  may  require,  to  person*  to 
be  named  or  designated  by  request.  Eft 
technical  propriety,  the  finer  when  levied  to 
two*  should  be  to  them  and  the  heirs  of  one 
of  them.  With  a  view  to  a  case  thus  circum- 
stanced, the  general  form  of  covenants  is  to 
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acknowledge  and  levy  a  fine  to  the 
A.  B.  and  C*  D.  and  their  heirs*  or  the  heirs 
of  one  of  them.  The  more  correct  form  is 
to  covenant  to  levy  the  fine,  to  the  two  and 
the  heirs  of  A.  B.,  or  to  the  heirs  of  one 
of  them,  generally,  without  ascertaining  the 
person  to  whom  the  inheritance  is  to  be 
granted.  The  intention  may  also  call  for 
other  forms  in  this  part  of  the  covenant. 
Each  species  of  fine,  and,  in  particular,  the 
fine  sur  concessit  for  years,  requires  some  va- 
riations to  adapt  the  covenant  to  the  nature 
of  the  fine.  These  variations  should  keep 
in  view  the  form  of  the  fine  to  be  levied,  so 
as  to  prescribe  with  precision  the  acts  which 
may  be  necessary  to  be  done,  and  secure  the 
right  of  having  them  observed.  It  must  not, 
however,  be  forgotten,  that,  with  a  view  to 
the  operation  of  a  fine  by  way  off  nonelaim, 
the  fine  should  be  levied  by  or  to  a  person 
who  has  an  estate  of  freehold.  It  is  not 
necessary,  a&  some  have  imagined  (g),  that 
the  conusor  or  conusee  shall  have  the  bnme- 

m 

diate  freehold.  St  is  sufficient  that  he  has 
an  estate  of  fnehdd,  in  reversion  or  remain* 
den  This  may  be  collected  from*  those  au~> 
thorities.(A)  in  which  it  has  been  decided, 
that  a  fine  levied  by  a  person  seised  of  aa- 


(g)  Roxce  v.  Power,  1  New     hampton  v.  Carkampton,  Irish 
Rep.  3*.    •       ■    "  T;  Rep;  567.  Jenk.  Cent.  254. 

(*)  Co.  Litt.   208,    a.  Car* 
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estate  in  remainder  or  reversion,  may  ope- 
rate to  bar  the  title  of  a  stranger,  even  for 
the  benefit  of  the  tenants  of  prior  estates 
connected,  in  privity  of  estate,  with  the 
person  by  whom  the  fine  is  levied.  These 
observations  are  intended  to  support  the 
authority  of  Anne  Twist's  case  (i),  though 
the  decision  in  that  case  was  lately  ques- 
tioned. (A:)    . 

In  Anne  Twist's  case,  one  seised  of  lands 
in  fee,  married  a  wife,  and  after  made  a 
lease  of  this  land  to  A.  for  life,  the  remain- 
der to  B.  in  fee ;  and  B.  levied  a  fine  with 
proclamations,  and  the  husband  died ;  and 
the  wife  did  not  make  her  claim,  &c.  within 
five  years  after  the  death  of  her  husband ; 
thereby  she  was  barred  of  her  dower  for 
ever,  notwithstanding  the  estate  for  life  in 
A. ;  but  if  the  remainder  of  B.  had  been  put 
to  a  right  at  the  time  of  the  fine  levied, 
she  might  have  avoided  the  fine  by  plea, 
quod  partes  finis  nihil  habuerunt,  &c.  f 

The  ground  of  Anne  Twist's  case  is,  that 
the  widow  had  merely  a  right  or  title  of 
dower ;  that  this  right  or  title  was  to  be  en- 
forced against  A.  during  the  continuance  of 
his  estate,  and,  after  the  determination  of 
that  estate,  against  B.  The  fine  levied .  by 
C.  vas  sufficient  to  protect  his  estate  against 

(t)  Shep.  T.  28.    Hob.  265.  (*)  1  New  Rep.  37. 
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mft  -fights   and    titles   not   enforced   in   due 
time ;  and  the  prior  tenant  for  life  may  take 
the  benefit  of  the  fine,  as  the  more  effectual 
means    of  protecting   the   title   of  B.  who 
claims  under  the  same  title  as  A.  and  in  op- 
position to  the  widow.     The  principles  of 
this  doctrine  are  in  Co.  Lilt.  298,  a.  in  which 
this  passage  will  be  found : — "  By  this  some 
have  gathered,  that  if  a  disseisor  make  a 
lease   for    life,    reserving  the  reversion  to 
*'  himself,   and  the  disseisee  confirmelh  the 
state  of  the  disseisor,   that  he  may  enter 
upon  the  lessee,  because  the  estate  of  him 
in   the  reversion  depend eth  not  upon  the 
tU  state  for  life,  as  the  remainder:  but  all  is 
one ;  for  by  the  confirmation  made  to  him 
in  the  reversion,  all  the  right  of  him  that  # 
confirmeth  is   gone,    as  well  as  when  he 
*'  maketh  it  to  him  in  remainder ;    and   he 
cannot,  by  his  entry,  avoid  the  estate  of 
the  lessee  for  life;   but  he  must  avoid  the 
state  of  the  lessor,  which  against  his  own 
"  confirmation  he  cannot  do ;    and    it  hath 
<c  been  adjudged,  that  if  a  disseisor  make  a 
u  lease  for  life,  and  after  lew  a  fine  of  the 
u  reversion  with  proclamations,   and  the  five 
<c  years  pass,  so  as  the  disseisee  is  for  the  re- 
"  version  barred,  he  shall  not  enter  upon  the 
"  lessee  for  life/* 

From  this  passage  it  will  be  collected, 
that  a  fine  may  operate  by  way  of  non-claim, 
th6ugh  it  is  levied  by  a'  person  who  has  not 

VOL.  II.  H 


4C 


M  OF  DEEDS  DECLARING 

the  immediate  freehold,  but  merely  an  estate 
of  freehold  in  reversion,  expectant  on  an 
estate  of  freehold  in  another  person.  This 
point  is  fully  treated  of  in  the  former  volume, 
in  the  chapter  on  Fines. 

6th  ly.  The  covenant  ought  also  to  stipulate  in 
what  court  the  fine  shall  be  levied. — It  is  ne 
cessary  to  the  validity  of  a  fine,  that  it  shall 
be  levied  in  a  court  having  jurisdiction.  The 
greater  part  of  the  landp  in  the  kingdom 
lie  within  the  jurisdiction  of  the  courts  at 
Westminster;  and  as  to  many  lands,  the 
courts  at  Westminster  and  the  inferior  courts 
have  a  concurrent  jurisdiction ;  and  a  fine, 
as  a  conveyance,  may  be  levied  in  either 
court  with  equal  effect;  except  that  fines 
in  inferior  courts  cannot,  unless  there  is  an 
act  of  parliament  for  the  purpose,  be  levied 
with  proclamations  so  as  to  bar  the  issue  in 
tail,  or  confirm  a  title  by  nonclaim.  Lands 
in  ancient  demesne  are  within  the  jurisdiction, 
of  the  courts  of  Westminster ;  but  to  levy 
a  fine  of  lands  in  ancient  demesne  in  the 
courts  of  Westminster  is  a  deceit  on  the 
lord,  and  he  may  reverse  the  fine  by  writ  of 
disceit.*  Till  the  fine  is  avoided,  it  remains 
in  force,  and  governs  the  title.  When 
avoided  by  the  lord  it  is  said  to  be  avoided 
as  between  the  parties.  If  levied  with  pro- 
clamations, it  will  bar  the  issue  in  tail,  or 
may  gain  a  title  by  nonclaim ;   and   yet  a 
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fine  levied  in  the  courts  of  ancient  demesne 
cannot  be  proclaimed  without  a  custom  for 
that  purpose,  and  consequently  can  neither 
bar  the  issue  in  tail,  or  give  any  security  to 
the  title  by  way  of  nonclaim.  It  is  said, 
however,  that  under  a  custom,  a  fine  with 
proclamations  may  bar  an  intail  of  lands  in 
ancient  demesne  (/).  When  there  is  an  in- 
tail  of  lands  held  in  ancient  demesne,  a  cus- 
tomary recovery  should  be  suffered  in  the 
lord's  court.  By  this  assurance,  the  intail 
and  the  remainders  expectant  thereon  may 
be  barred.  Even  without  a  custotp,  a  fine 
in  the  lord's  court  will  have  every  operation 
of  a  fine  at  the  common  law.  It  may  dis- 
continue an  estate-tail,  although  it  cannot, 
bar  it  (m).  Titles  depending  on  fines  levied 
in  the  courts  at  Westminster,  of  lands  in  an- 
cient demesne,  generally  become  involved  in 
great  confusion.  As  the  law  on  this  subject 
k  interesting,  and  not  collected  in  any  par- 
ticular work,  it  may  be  acceptable  to  state 
some  points  on  this  subject,  and  to  suggest 
some  of  those  difficulties  which  arise  in 
practice. 

1st.  The  fine,  while  it  remains  in  force,  is 
good  as  between  the  parties,  and  will  ope- 
rate as  against  all  persons  claiming  under  the 

(0  Dyer,  373.     Lord  Coke         (m)  Hwd  v.  B<mrnt,  1  Salk. 
treated  the  custom  as  void.  4     240.    1  Vol.  p. 
Int.  #70. 
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conusor  (n) ;  and,  even  (though  this  is  doubt- 
ful) the  issue  in  tail ;  with  the  exception  of 
the  lord  of  the  manor,  by  reason  of  his  right 
to  avoid  the  fine,  as  a  disceit  against  him. 

2dly,  Though  the  fine  first  levied,  when 
that  fine  is  the  act  which  changes  the  lands 
from  the  customary  tenure  to  the  tenure  by 
ancient  demesne  can  never  become  a  bar  to 
the  right  of  the  lord  to  avoid  that  fine  by 
disceit,  a  subsequent  fine  may  operate  by 
way  of  nonclaim,  and  bar  to  the  remedy  of 
the  lord  (o).  The  first  fine  is  injurious  to  the 
lord,  but,  upon  the  technical  rule,  that  nan 
potest  adduci  exceptio  ejusdem  rei  cujus  petitur 
dissolutio  (/?),  this  fine  can  never  operate  to 
bar  the  lord.  The  same  objection  does  not 
hold  against  a  second  fine  (q) :  and,  when 
the  lord  is  barred  of  his  remedy  by  writ  of 
disceit,  the  lands  will,  it  is  apprehended, 
though  with  some  doubt,  become  positively 
and  absolutely  frank-fee.  It  is  obvious  also 
that  a  first  fine  may  operate  by  nonclaim 
when  the  tenure  is  changed  into  frank-fee. 

Sdly,  When  the  lord  avoids  the  fine  by 
disceit,  and  the  lands  are  restored  to  the 
tenure  of  ancient  demesne,  the  fine,  as  a  fine, 
is  as  to  the  lands  of  the  tenure  of  ancient 


(*)  i  R.  Abr.  336. 1.  49.  Plow.  Com.  370. 

(0)  3  last.  (f )  a  Inst  519.  Plow.  Comra 

(p)  Bae.    Maxim*,    Regula.     370.  in  Marg.  T.  Raym.  489. 
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demesne,  and  these  lands  only  (r),  actually 
avoided,  as.  between  ihe  parties,  and  all  per- 
sons claiming  under  them  (s) ;  and,  in  conse- 
quence, there  is  not  any  change  of  tenant ; 
but  a  confirmation  or  release  will  preserve  the 
right  of  the  tenant  (*)•  By  means  of  a  fine, 
the  lands  become  frank-fee,  so  long  as  the 
fine  remains  in  force.  The  regular  mode  of 
avoiding  the  fine,  and  restoring  the  land  to 
the  jurisdiction  of  the  lord  in  ancient  de- 
mesne, is  to  prosecute  a  writ  of  disceit.  It 
often  happens,  that  after  a  fine  has  been  le- 
vied, and  before  it  has  been  actually  avoided 
by  writ  of  disceit,  the  parties  levy  fines 
or  suffer  recoveries  in  the  court  of  ancient 
demesne ;  and  it  becomes  a  question  whe- 
ther these  acts  are  not  to  be  considered  as 
coram  non  judice,  by  reason  of  the  former 
fine,  and  that  the  lands  are  frank-fee  for  the 
time. 

This  question  involves  some  nicety ;  nor 
can  the  law  on  this  point  be  clearly  collected 
from  the  books.  In  one  case  (u),  it  seems 
to  have  been  supposed,,  that  the  lands  might 
remain  ancient  demesne,  as  against  persons 
claiming  under  a  paramount  title,  although 
they  were  frank- fee  as  between  the' parties, 


(r)  l  R.  A.  3«7. 1. 16. 95.  (0  F.  N.  B.  98.  A. 

(«)  4  Inst.  270.  Com.  Dig.         (u)  50  £.3. 10.  2$.  50  £.  3. 
Anc.  Dem.  24.  b.  1  R.  A.  326. 
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and  even  against  the  lord.  But  in  Kitchen  (*), 
a  recovery  suffered  in  the  court  of  ancient 
demesne,  while  the  lands  were  frank-fee,  is 
treated '  as  coram  non  judice ;  and  the  case  in 
which  the  parties  sued  in  ancient  demesne, 
while  a  disseisin  was  in  force,  seems  to  have 
been  in  the  instance  of  a  disseisin  by  the 
lord  (y).  So  if  fines  are  levied  or  recoveries 
suffered  in  the  courts  of  Westminster-hall, 
during  the  time  the  lands  are  held  as  frank- 
fee,  it  is  difficult  to  comprehend  how  these 
assurances  will  be  binding  on  the  title,  in 
the  event  that  the  original  fine  shall  be 
avoided,  and  the  lands  restored  to  the  te- 
nure of  ancient  demesne.  The  lord  cannot 
be  bound  by  the  acts  of  his  tenant,  except 
by  a  fine  and  non-claim.  It  has  sometimes 
been  supposed,  that  a  writ  of  disceit  is  in 
the  nature  of  a  writ  of  error,  and  limited 
by  the  statute-law  (*)  to  twenty  years.  That 
statute,  however,  does  not  seem  to  apply  to 
any  errors,  except  those  of  form.  From  the 
preamble,  it  is  nearly  evident  that  the  sta- 
tute does  not  extend  to  the  want  of  right  to 
levy  the  fine  or  suffer  the  recovery,  or  the 
want  of  jurisdiction  in  the  court  to  entertain 
the  fine  or  recovery. 

If  it  were  quite  certain,  as  the  better  opi- 


(jf)  On  Jurisdict.  p.  (2)  10  &  ll  W.  3.  c.  14. 

(jO  1  R.A.  335.  1.5. 
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nion  seems  to  be  (a),  that  persons  having  pa- 
ramount titles  could  not  sue  in  the  courts  of 
ancient  demesne,  while  the  lands  remained 
of  the  tenure  of  frank-fee,  it  would  be  clear 
that  a  release  or  confirmation  by  the  lord, 
having  the  fee-simple,  or  any  other  act  which 
puts  an  end  to  the  right  of  avoiding  the  fine 
or  recovery  by  writ  of  disceit,  would  make 
the  lands  completely  frank-fee  (6),  and  the 
title  free  from  all  objection,  except  as  against 
the  claims  of  all   those  who  had  any  sub- 
sisting titles ;  and  they  must  sue  in  the  supe- 
rior courts,  instead  of  suing  in  the  courts  of 
ancient  demesne,  for  establishing  these  titles. 
This    will    make   the   theory  consistent.     It 
seems  a  solecism  in  law,  that  the  lands  shall 
remain,  as  of  the  tenure  of  ancient  demesne, 
as   against  persons  having  paramount  titles, 
while  they  are  frank-fee  as  against  the  lord, 
to  whom  alone  the  fine  or  recovery  is  sup- 
posed, by  law,  to  be  an  injury.    These  obser- 
vations, however,  are  not  intended  to  deny 
that  lands  may  become  frank-fee  for  a  time, 
as  by  a  fine,  for  life ;  a  release  of  the  seig- 
nory,  by  a  person  who  is  tenant  for  life,  or 
by  a  confirmation  for  life.     In  all  these  and 
the  like  instances  (c),  it  is  reasonable,  and 
quite   consistent    with    principle,    that    the 

(«)  F.N.  B.  $S,  s.  Salk.57.        (c)  1  R.  A.  325,396.  Kit. 
t  R.  A.  Ant  Dem.  7.  Jurisd.  97,  b,     1  R.  Abr.  395. 

(*)  Salk.  57.  &  F.  N.  B.  98.       L  42. 
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lands  should  be  considered  as  of  the  tenure 
of  ancient  demesne,  when  the  act  by  which 
they  were  made  frank-fee,  for  a  time,  ceases 
to  have  operation.  It  will  easily  be  ima- 
gined, that,  during  the  interval,  the  title 
will  be  involved  in  considerable  difficulty, 
rendering  it  extremely  doubtful  to  ascertain 
in  what  court,  viz.  the  court  of  ancient  de* 
mesne  or  the  superior  court,  those  assurances 
by  which  the  title  is  to  be  regulated,  as  fines 
and  recoveries,  ought  to  be  transacted.  The 
sole  object  of  these  observations  is  to  suggest 
caution,  and  stimulate  inquiry  ; — with  very 
little  confidence,  that  the  observations  which 
are  submitted  to  the  reader,  can  be  implicitly 
or  safely  relied  on. 

The  law  on  titles  involving  these  circum- 
stances  requires  a  very  careful  and  minute 
investigation.  Lands  within  the  counties  pa- 
latine, and  also  lands  in  Wales,  are  within 
peculiar  and  exclusive  jurisdictions.  The  fine 
must  be  levied  in  the  courts  having  jurisdic- 
tion over  those  lands.  There  is  no  concurrent 
jurisdiction  in  the  courts  at  Westminster; 
and  a  fine  levied  in  the  court  of  Common 
Pleas  at  Westminster,  of  lands  in  one  of  these 
peculiar  and  exclusive  jurisdictions,  is  con- 
sidered as  coram  non  judice,  and  is  actually 
void,  and  not  merely  voidable  (d). 

(<f)  s  Inst.  557.  4  last.  905. 
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The  covenant  should  also  stipulate  upon 
whose    request,    and    at    whose    cost    and 
charges,  the  fine  is  to  be  levied.    This  sti- 
pulation must  vary  with  the  circumstances. 
The  request  ought,  for  the    most  part,  to 
proceed  from  the  persons  interested. in  hav- 
ing the  fee  levied/  or  by  those  who    are 
named  as  trustees  to  protect  the  interest  of 
other  persons.     The  necessity,  also,  of  ex- 
pressing  any  request,  is  superseded  in  those 
instances  in  which  the  time  is  fixed  within, 
which  the  fine  shall  be  levied.     Other  varia- 
tions take   place  respecting  the  costs.     As 
often  as  a  fine  is  necessary  to  complete  the 
title  of  a  vendor,  ot  discharge  the  incum- 
brance of  dower,  the  general  practice  is  to 
have  the  fine  levied  at  the  costs  of  the  sel- 
ler ;    but  if  such  fine  is  merely  by  way  of 
caution  rather  than  necessity,  it  ought,  in 
good    reason,    to  be  at  the  expense  of  the 
purchaser  or  person  by  whom  it  is  required. 
When  a  husband  and  wife  levy  a  fine  to 
convey  the  estate,  or  to  bar  the  claim  of  the 
wife,  with  a   view  to   any  arrangement  for 
the  benefit  of  the  husband,   or  any  family 
arrangement,   it  is  of  course  that  the  fine 
shall  be  levied  at  the  expense  of  the  hus- 
band.     Tenants  in   common,    coparceners, 
joint-tenants,  and  other  persons  having  par- 
tial interests,  do,  for  the  most  part,  contri- 
bute towards  the  expense  of  a  fine  in  the 
proportions  in  which    they  are    interested. 
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The  reasonable  practice  is,  to  adapt  the  re- 
gulation so  as  to  take  the  expense  out  of 
the  fund.  It  is  by  no  means  unusual  to 
make  tenants  in  common  and  other  part* 
owners  contribute  in  equal  shares  towards 
the  expense  of  a  fine,  although  their  shares 
are  very  unequal.  In  short,  the  expression 
of  the  deed  must  vary  with  the  intention  of 
the  parties ;  and  it  follows,  that  the  inten- 
tion  must  be  consulted  before  it  can  be 
etprressed. 

8thly.  As  to  the.  parcels. — The  fine  ought, 
eitlier  in  terms,  or  by  reference,  to.  specify, 
or  at  least  comprise,  the  parcels  of  which 
the  fine  is  to  be  levied.  Sometimes  the  par- 
cels are  described  in  a  former  part  of  the 
instrument,  as  is  the  case  when  the  instru- 
ment contains  a  conveyance  of  the  lands; 
or  the  parcels  are  introduced  by  way  of  re- 
cital. In  that  case,  words  of  reference  to 
the  parcels  are  sufficient.  These  words  may 
be  more  or  less  specific,  according  to  the  cir- 
cumstances. Nothing  more  is  necessary,  than 
to  express  the  intention  of  the  parties  clearly 
and  distinctly,  so  as  to  leave  no  doubt  of  the 
intention.  When  all  the  parcels  are  to  be 
included,  the  reference  may  be  general,  in 
these  or  the  like  terms,  viz. 

AH  the  messuages,  $c.  hereby  released,  or 
otherwise  assured,  or  intended  so  to  be. 

Should  the  intention  require  a  selection  or 


THE  U8BS  OF  FIFES,  OT 

specification,  the  words  proper  for  that  par* 
pose  must  be  introduced,  and  some  promi- 
nent and  distinguishing  circumstance  should 
be  fixed  on.  The  following  forms  will  sug- 
gest the  variations  which  generally  occur  in 
this  part  of  the  deed,  viz. 

The  said  messuage,  fyc.  hereinbefore  de- 
scribed, to  be  called  ;  or 

The  said  messuage,  fyc.  hereinbefore  in 
part  described  to  be  situate  in  the  parish 
of  ;  or 

The  said  hereinbefore  de+ 

scribed  to  be  in  the  tenure  or  occupation 
of  ;  or 

The  undivided  moiety  or  half  part,  late 
of  the  said  A.  B.  of  and  in  the  messuages 9 
<$-c.  hereby  released,  tip. ;  or 

Of  .and  in  the  messuage,  <£c.  herein- 
before described,  to  be  called,  $c 
These  examples,  which  admit  of  infinite 
variety,  will  sufficiently  call  the  attention 
to  the  point  material  to  be  observed  in  this 
part  of  the  deed.  As  often  as  the  deed  is  in- 
dependent of  any  other  conveyance  than  the 
intended  fine,  the  parcels  are  to  be  described 
fully  in  the  covenant,  or  in  some  other  part 
of  the  instrument ;  or  at  least  they  are  to  be 
described  by  such  general  and  comprehen- 
sive terms,  as  will  have  the  twofold  object 
of  embracing  the  parcels  of  which  the  fine 
is  to  be  levied,  and  excluding  all  other  par- 
cels not  intended  to  pass  by  the  fine.    The 
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advantage  of  a  full  description  is  great;  and' 
very  sensibly  felt,  as  often  as  it  may  be  ne- 
cessary, on  account  of  any  omission. of  par- 
cels in  the  fine,  to  move  the  court,  in  which 
the  fine  is  levied,  for  an  amendment  in  re- 
gard to  the  parcels.  There  is  also  the  ad- 
vantage common  to  all  other  transactions, 
that  the  certainty  of  the  parcels  will  wholly, 
or  in.  a  great  measure,  appear  from  the  in- 
ternal, evidence  of  the  deed,  without  refer- 
ence to  the  other  deeds,  which  eventually 
may  be  lost;  or  to  extraneous  evidence, 
which  it  may  be  difficult  to  procure.  The 
general  rule  respecting  parcels,  seems  to  be, 
to  preserve  the  same  description,  as  near  as 
may  bfe,  through  successive  deeds ;  to  make 
no  variation  in  them,  except  in  cases  which 
necessarily,  by  reason  of  some  division  or 
change  in  the  nature  of  the  property,  or  the 
like  circumstances,  call  for  such  variation. 
On  this  subject,  the  observations  most  ma- 
terial to  be  regarded  in  practice,  will  be  in- 
troduced in  the  chapter  treating  of  Releases. 
No  one,  except  those  that  are  in  the  habit 
of  perusing  a  great  number  of  abstracts,  can 
easily  judge  of  the  inconveniences  which 
arise  from  frequent  changes  in  the  descrip- 
tion of  the  parcels.  As  connected  with  this 
subject,  it  is  also  to  be  noticed,  that  the 
covenant  either  enumerates  the  names  by 
which  the  parcels  are  to  be  described  in  the 
fine,  as.  by  the  name  of  10  messuages,  &c. 
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generally  adding  (by  way  of  taking;  off  .the 
materiality  of  any  error  in  this  particular) 
the  clause,  "  by  such  other  name  and  name*, 
"  &c. .;"  or  the  covenant  merely  refers  to  the 
general  mode,  in  which  ihe  parcels  shall  be 
comprised,  without  descending  to  enumera- 
tion. /The  latter  mode  gives!  least  trouble  in 
practice;  and  the  only  preference  due  to  the 
former  mode  is,  that  it  fully  declares  the  in- 
tention of  the  parties,  by  ascertaining  the 
denomination  under  which  the  parcels  are  to 
pass,  and  bringing  the  case  within  those  de- 
cisions, by  which  it  has  been  held,  that  the 
parcels  may  pass  by  any  denomination  given 
to  them  by  the  parties  (e). 

The  covenant  also  expresses,  that  the  fine 
is  to  be  with  proclamations.  This  is  done 
without  any  regard  to  the  circumstances 
whether  the  proclamations  are  material  to 
the  object  of  the  parties  in  levying  the  fine. 
It  arises  from  the  practice,  that  most  fines 
are  now  levied  with  proclamations,  without 
considering  whether  the  proclamations  are 
necessary,  or  may  eventually  be  of  any  ad- 
vantage. The  omission  of  this  part  of  the 
covenant  would  not  be  deemed  of  any  impor- 
tance, except  in  those  cases  in  which  the  sple 
use  of  a  covenant  is  to  afford  the  right  to  spe- 
cific relief  in  equity,  or  to  damages  in  an  ac- 
tion at  law,  for  a  breach  of  the  covenant.     In 

(<?)  See  i  Vol.  p.  *37- 
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many  instances,  the  covenant  is  rather  form 
than  substance.  It  is  of  the  latter  descrip- 
tion only,  when  it  may  he  necessary  to  resort 
to  the  covenant  as  the  means  of  affording  a 
compensation  in  damages  for  a  breach  in 
the  observance  of  it ;  and  the  covenant  should 
be  prepared  with  this  view  in  all  those  cases 
in  which  any  other  person  than  the  covenantor 
is  interested  in  having  a  performance  xrf  it. 
The  exceptions  only  are  in  those  instances  in 
which  the  fine  is  acknowledged  at  the  same 
time  that  the  covenant  is  executed ;  and  the 
material  part  of  the  intention  is  accomplished 
by  this  more  effectual  part  of  the  assurance. 
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A  well  prepared  declaration  will  be  in  this 
form,  or  to  this  effect,  namely , — 

And  it  is  hereby  granted,  declared,  and 
agreed  by  and  between  all  the  said  parties 
to  these  presents,  as  far  as  they  are  interested 
in  the  premises,  and  they  hereby  severally 
and  respectively  direct  and  appoint,  that  the 
fide  or  fines  to  be  so  as  aforesaid,  or  in  any 
other  manner,  or  at  any  other  time  or  times, 
acknowledged  and  levied ;  and  also,  all  and 
every  fine  and  %fines,  common  recovery  and 
recoveries*  and  other  assurances  whatsoever, 
at  any  time  or  times  heretofore,  and  to  be 
at  any  lime  and  from  time  to  time  hereafter, 
acknowledged,  levied,  suffered,  made,  and 
executed  of  the  said  ; ,  hereby 

or  intended  so  to  be,  or  any  of  them,  or 
any  part  or  parcel  of  the  same,  either  alone 
or  jointly  with  any  other  lands,  tenements, 
or  hereditaments  whatsoever  by  or  between 
the  said  parlies  to  these  presents,  or  any  of 
them,  either  alone  or  jointly  and  together 
with  any  other  person  or  persons  whomso- 
ever, or  to  which  they  or  any  or  either  of 
them,  is  or  are,  or  shall  or  may  be,  parties 
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or  privies,  or  a  party  or  a  privy,  shall  be  and 
enure,  and  shall  be  construed,  adjudged, 
expounded,  decreed,  and  taken  to  be  and 
enure,  and  the  same  is  and  are,  and  was 
and  were  >  meant  \and  >  intended,  and  is  and 
are  hereby  directed  and  declared  to  be  and 
enure ;  .  and  that  the  person  or  persons  to 
whom  the  said  fine  or  fines,  common  recovery 
or  recoveries,  and  other  assurances  respec- 
tively, have  and  hath  been  and  shall  or  may 
.be  levied,  suffered,  made,  and  executed,  shall 
stand  and  be  seised,  as  to,  for,  and  concern- 
ing the  said  hereby 
and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  members,  and 
appurtenances,  to  the  use,  &c. 

.    This  declaration  embraces  various  objects : 
1st  It  expresses  by  whom  the  declaration 
is  made. 

2dly,  The  fines  or  other  assurances  of  which 
the  uses  are  to  be  directed  by  the  declara- 
tion. 

Sdly,  The  .parcels  to  which  alone  the  de- 
claration applies. 

1st.  It  is  highly  proper  that  the  declara- 
tion should  express  the  parties  between  whom 
it  is  made;  and  the  attention  is  to  be  di- 
rected to  the  object,  that  the  declaration 
shall  be  the  language  of  all   persons  con- 
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cerned  in  interest,  and  who  have  a  right  to 
direct  the  uses  of  a  fine. 

These  and  the  following  observations  will 
be  found  equally  relevant  to  the  declaration 
of  the  uses  of  a  fine,  and  the  declaration  of 
the  uses  of  a  recovery. 

In  'Nightingale  v.  Ferrers,  (n)  "  Robert 
Earl  Ferrers,  being  seised  for  his  life  only 
of  his  family  estates,  with  remainder  to  his 
first,  &c.  son3  in  tail  male  successively,  had 
several  sons,  the  first  of  whom,  named 
<4  Robert,  was  an  infant  of  about  seventeen. 
A  very  advantageous  match  being  agreed 
upon,  betwixt  the  eldest  son  and  the  only 
daughter  of  Sir  Humphry  Ferrers,  articles 
were  entered  into,  dated  the  26th  of  Sep- 
"  tember,  1688;  and  the  Lord  Ferrers  and 
44  his  eldest  son  Robert  were  parties  to,  and 
44  sealed  the  said  articles,  whereby  the  Lord 
*4  Ferrers  covenanted,  that  he  and  his  said 
*4  eldest  son  should,  within  a  year  after  the 
44  son  should  come  of  age,  by  fine  or  reco- 
very, or  such  other  good  conveyances  or 
assurances  as  the  lady's  counsel  should 
advise,  convey  and  settle  the  bulk  of  the 
family  estate  to  certain  uses,  &c. 
44  The  marriage  took  effect,  and  the  infant 
44  eldest  sod,  having  thus,  during  his  infancy 
44  sealed  this  deed,  together  with  his  father, 
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•  4 


vol.  n 


114  OF  THE  DECLARATION  OF  USES. 


u 

« 


afterwards  came  of  age,  and  pursuant  to 
the  covenant,  within  the  year  after  coming 
of  age,  viz.  in  Michaelmas  term  then  next 
following,  joined  with  his  father  in  levying 
a  fine  and  suffering  a  recovery ;  but  there 
was  no  deed,  after  the  most  diligent  search, 
to  be  found,  for  leading  the  uses  of  this 
44  fine  and  recovery.  Afterwards  the  Lord 
44  Ferrers  revoked  the  uses  of  all  the  premises 
"  limited  to  his  younger  sons  and  their  issue, 
"  except  as  to  the  manors  of  Astwell  pnd 
44  Falcott.  Robert  Shirley,  the  eldest  son, 
"  soon  after  died,  as  did  also  his  said  wife, 
"  leaving  issue  only  one  daughter,  who  was 
44  afterwards  married  to  the  Earl  of  Northamp- 
"  ton.  And  the  late  Earl  Ferrers,  and  also 
44  the  sons  who  were  elder  than  the  present 
"  Earl  Ferrers,  (who  had  been  found  a 
lunatic),  were  dead  without  issue  male. 

This  matter  was  formerly  stirred  before 
the  Lord  King,  who  was  of  opinion,  that 
"  the  said  articles  could  be  intended  as  pre- 
44  paratory  only  to  something  further,  and 
44  would  not,  of  themselves,  amount  to  a 
44  declaration  of  the  uses.  But  now  coming 
again  before  his  Honor,  he  observed, 
Though  slight  words  will  declare  the  use 
44  of  a  fine,  &c.  yet  here  are  no  xwrds  at  all , 
used  by  the  infant  son,  who  did,  it  is  true, 
join  with  his  father  in  executing  the 
articles,  but  it  was  the  Lord  Ferrers,  the 
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"  cfa&er  only,  who  covenanted,  tbat  he  and 
"  his  son  would  levy  the  fine,  and  suffer  the 
'<  recovery  to  these  uses.  The  most  then 
"  that  can  be  made  of  this  case  is,  that  here 
"  a  fine  and  recovery  by  the  father  and  son, 
€<  the  one  tenant  for  life,  the  other  remain- 
"  der-man  in  tail ;  and  the  uses  are  declared 
"  by  the  father,  the  tenant  for  life  only, 
"  which  can  in  no  way  affect  the  uses  of  the 
"  remainder  in  tail.  Neither  can  it  be  rea- 
"  sonable  to  interpret  the  son's  sealing  a 
"  deed  (so  blind  and  uncertain  in  its  nature) 
"  to  divest  such  infant  son  of  the  inherit- 
"  >ance  of  this  great  estate,  and  to  make  him 
"  tot  tenant  for  file  thereof.  The  case  put, 
"  <rf  an  infant's  affirming  a  lease  for  ytars, 
"  made  during  his  infancy,  by  acceptance  of 
"  the  rent  after  he  comes  of  age,  is  not  ?i- 
"  mHar ;  because  there  the  rent  is  in  lieu  of 
"  the  profits  of  the  land;  whereas  in  the 
"  principal  case  no  rent  was  reserved,  nor 
"  any  inheritance  given  to  the  son  in  return 
"  for  the  inheritance  of  this  great  estate, 
"  which  the  other  side  would  construe  him 
"  out  of.  Besides,  this  is  a  stale  point, 
"  given  up  by  Earl  Washington,  the  present 
"  Earl's  elder  brother,  who  gave  the  Earl 
"  and  Countess  of  Northampton  15,000/.  to 
"  join  in  a  fine  and  recovery,  to  re-settle  the 
"  whole  family  estate,  which  accordingly  has 
"  been  done  in  a  solemn  manner,  and  some 
"  provisioD  (though  a  small  one)  has  been 
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44  made  for  the  unfortunate  present  Earl, 
44  the  lunatic.  Wherefore  the  Master  of  the 
44  Rolls,  agreeably  to  the  opinion  of  Lord 
44  King,  disallowed  and  overruled  this  claim; 
44  as  likely  to  put  the  lunatic  Earl  to  an 
44  unprofitable  expense,  and  an  unsuccessful 
44  suit." 

Whether  a  like  case  would  receive  a  like 
decision  at  this  day   may  be  doubted.     It 
will  be  sufficient,  however,  that  the  intention 
of  the  parties  to  declare  the  uses,  shall  ap- 
pear ;  and  it  may  be  done  by  an  agreement 
less  formal  than  the  precedent  given  in  this 
work.      Even  an  instrument  in  the  form  of 
a  conveyance  may  amount  to  a  declaration  of 
the  uses  of  a  fine ;  and  therefore,  if  husband 
and  wife  levy  a  fine,  and  afterwards  make 
a  conveyance,  this  conveyance,  though  not 
good,. of  itself,  as  a  conveyance  by  the  wife, 
may  operate  as  a  declaration  of  the  uses  of 
the  fine,  so  as  to  be  binding  on  her  and  her 
heirs.     So  the  declaration  in  favour  of  the 
conusee  may  be  without  deed  as  well  as  by 
deed ;  but  uses  cannot  be  declared  without 
a  writing.     Uses  may  result  to  the  former 
owner  from  the  absence  of  a  declaration  in 
writing,  or  they  may  be  negatived  by  shew- 
ing that  a  conusee  was  to  retain  the  benefit  of- 
the  legal  estate,  and  consequently  was  to  be 
exempt  from  uses. 
The  cases  cited  in  the  former  volume  (o) 

-  (o)  l' Vol.  p.  311.  Roe  v.  Popkam,  Doug.  p.  «5» 
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will  also  shew,  that  when  several  persons, 
having  distinct  estates,  levy  a  fine  or  suffer 
a  common  recovery,  and  the  uses  are  de- 
clared by  some  only  of  these  persons,  the 
use  will  result  to  those  owners  who  do  not 
join  in  the  declaration,  according  to  their 
former  estates.  To  these  observations  it  is 
to  be  added,  that  if  A.  and  B.  being  succes- 
sively tenants  in  tail,  join  in  suffering  a  com- 
mon recovery,  A.  alone  may  declare  the  use; 
and  in  the  absence  of  declaration  by  him, 
the  use  will  result  to  him  in  fee-simple.  But 
when  two  persons  so  circumstanced  join  in 
levying  a  fine,  each  must  declare  the  use  jpro 
interesse  $uo,  or  in  default  of  declaration  the 
use  of  his  estate  will  result  to  him. 

It  has  already  been  noticed,  that  the  uses 
of  a  fine  already  levied  cannot  be  declared 
by  any  other  means  than  a  deed.  Such  is 
the  express  enactment  of  the  statute  of  4  &  5 
Anne,  c.  16. 

-  2dly,  It  will  be  sufficient  to  direct  or  de- 
clare the  uses  of  the  particular  fine,  levied 
or  to  be  levied ;  but  experience  and  the  in- 
formation derived  from  the  decided  cases, 
have  dictated  the  caution,  that  the  declara- 
tion shall  extend  to  all  other  fines,  &c.  levied 
and  to  be  levied,  &c.  as  well  as  the  particular 
fine  levied  or  to  be  levied,  of  which  uses  are 
to  be  declared.  Hence  the  form  is  adapted 
to  bring  within  its  scope  every  fine,  recovery, 
or  other  assurance,  levied  or  to  be  levied,  &c\ 
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of  wirich  the  uses  are  or  shall  be  in  aa  era* 
cutory  state,  so  as  to  be  reached  by  thia 
declaration.  And  when  the  decisions  shall 
be  attentively  examined,  its  utility  will  be 
discovered,  since  every  assurance  in  which 
any  of  the  parlies  are  or  may  be  interested, 
so  as  to  give  them  a  right  to  direct  or  con* 
troul  the  uses,  are  within  the  influence  of  the 
language  of  this  form ;  and  the  form  which 
appears  in  its  language  to  be  tautologous, 
will  be  found,  in  all  its  parts,  to  proceed  from 
decided  cases,  so  that  each  part  has  a  distinct 
object. 

It  is  readily  conceded,  that  some  parts  of 
this  form  may  be  safely  omitted.  The  like 
observation  wjll  apply  to  almost  every  other 
form  in  general  use ;  but  the  importance  of 
adhering  to  correct  forms,  which  clearly  and 
obviously  express  the  intention,  and  render 
it  free  from  all  ambiguity  and  nicety  of  cri- 
ticism, will  reconcile  a  prudent  practitioner 
to  its  adoption,  except  in  particular  cases,  in 
which  it  is  the  first  object  to  keep  the  expence 
within  as  narrow  bounds  as  possible. 

Sdly,  Of  the  parcels. — Sometimes  all  the 
parcels  comprized  or  to  be  comprized  in  the 
fine,  at  other  times  part  only  of  these  par- 
cels, are  to  be  the  subject  of  the  declara- 
tion. Of  course,  when  part  only  of  the 
parcels  are  to  be  comprized,  restrictive  words 
must  be  used,  that  the  declaration  may  not 
extend  to  more  parcels  than  those  intended 
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to  pass.  Also,  as  often  as  the  general  form 
extends  to  ail  fines  levied  of  those  lands  of 
which  the  fine  is  intended  to  be  levied,  and 
ako  to  fines  which  may  comprize  those  and 
other  lands,  it  is  highly  expedient  that  the 
restrictive  clause  should  be  added.  That 
clause  is  introduced  by  the  words,  "  as  to, 
"  for,  and  concerning,"  &c. ;  and  there  are 
few  instances  in  which  this  clause  can  be 
safely  dispensed  with.' 

Besides  this  restrictive  clause,  other  clauses 
of  distribution  of  the  parcels  may  be  requi- 
site. This  is  particularly  the  case  when  dif- 
ferent uses  are  to  be  declared  of  different 
undivided  shares ;  or  different  uses  are  to  be 
declared  of  distinct  parcels.  These  and  the 
like  circumstances  render  the  repetition  of 
the  restrictive  clause,  "  as  to,  for,  and  con- 
c<  cerning,"  extremely  convenient :  and  to 
make  the  clause  run  easy,  it  assumes  the 
following  form  :— "  Shall  be  and  enure,  &c. 
as  to,  for,  and  concerning,  &c-  the  mes- 
suage, &c.  hereby  released,  &c.  to  the  uses, 
upon  the  trusts,  &c.  hereinafter  limited,  ex- 
pressed, and  declared,  of  and  concerning 
the  same,  (that  is  say)  as  to,  for,  and  con- 
"  cerning  All  that  close,  &c.  called  , 

or  as  to,  for,  and  concerning  one  undivided 
third  part  or  share,"  &c.  In  those  instances 
in  which  expence  is  an  object,  the  declara- 
tion may  assume  a  more  concise  form,  and  be 
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to  this  effect,  viz.  "  And  it  is  hereby  directed, 
"  declared,  and  agreed,  by  and  between  the 
"  parties  to  these  presents,  that  after  the  fine 
".  or  fines,  hereby  agreed  to  be  levied,  shall 
".  be  levied  as  aforesaid,  or  in  any  other  man- 
"  ner,  the  same  fine  or  fines,  and  all  reco- 
"  veries  suffered  and  to  be  suffered  of  the 
"  said  &c.  hereinbefore  mentioned, 

"  and  intended  to  be  hereby  released,  or  any 
•4  of  them,  either  alone  or  jointly  with  any 
"  other  lands  and  hereditaments,  shall,  as  to 
"  and  concerning  the  &c.  hereby 

"  released,  with  the  appurtenances,  operate 
"  and  enure  to  the  use/'  &c. 

The  uses  themselves  must  in  all  cases  vary 
with  the  intention  of  the  parties,  and  they 
may  be  either  general,  or  very  special,  ac- 
cording to  the  intention. 

On  the  rule,  that  an  use  cannot  be  declared 
on  an  use,  so  as  to  be  executed  into  estate  by  the 
statute  of  uses,  the  common  error  of  declar- 
ing that  the  fine  shall  enure  to  the  use  of 
the  conusee  and  his  heirs,  "  to  the  uses  here- 
"  inafter  limited/'  &c.  should  be  carefully 
avoided,  whenever  the  intention  requires  that 
the  uses  shall  be  executed  into  estate  by  the 
statute.  Under  a  declaration  framed  in 
this  manner,  the  use  in  favour  of  the  conu- 
see will,  cateris  paribus,  be  executed  by  the 
statute,  and  the  ulterior  uses  will  be  uses 
in  the  second  degree,  and  for  that  reason 
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mere  trusts  (p).  But  if  the  use  in  favour 
of  the  conusee  shall  be  omitted,  the  other 
uses  will  be  uses  in  the  first  degree,  and 
they  will  be .  transferred  by  the  statute  of 
uses  into,  estates,  that  is,  supposing  the  legal 
estate  of  freehold  to  pass  by  the  fine ;  for  the 
statute  cannot  execute  any  uses  declared  on 
an  equitable  seisin,  although  such  uses  may, 
by  analogy,  govern  the  equitable  ownership ; 
nor  can  any  uses,  to  be  executed  by  the 
statute,  be  declared  of  those  estates,  though 
passing  by  fine  or  any  other  assurance,  which 
are  mere  chattel  interests,  and  consequently 
do  not  transfer  a  seisin.  Uses  may  be  de- 
clared of  a  fine  sur  concessit  passing  an  estate 
for  lives ;  but  no  uses  can  be  declared  with 
effect,  so  as  to  be  legal  estates  of  a  fine  sur 
concessit  for  years. 

It  has  often  happened  that  a  conveyance 
has  been  made  by  lease  and  release,  or  other 
grant,  to  A.  B.  and  his  heirs,  to  uses,  in  such 
manner,  that  the  uses  may  be  executed  by 
the  statute,  and  a  fine  has  been  covenanted 
to  be  levied,  and  the  declaration  has  been, 
that  the  fine  shall  enure  to  the  use  of  the 
conusee,  (being  the  releasee,  grantee,  or 
feoffee),  and  his  heirs,  "  to  the  uses  herein- 
"  before  limited/'  &c.  Doubts  have  been 
entertained,    whether  under    these   circum- 
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stances,  the  legal  estate  will  Test  by  means 
of  the  statute  of  uses,  in  the  releasee  or  feoffee, 
as  the  cestui  que  use  of  the  fine ;  or  will  be 
governed  by  the  uses  declared  of  the  release. 
The  declaration  of  the  use  in  favour  of  the 
conusee  of  the  fine  is  evidently  a  mistake ; 
and  as  the  fine  is  for  further  assurance  only, 
and  is  an  accessional  and  not  the  sole  opera- 
tive  part  of  the    conveyance/  so  that  the 
estate  passes  immediately  by  the  operation  of 
the  release  or  other  grant,  and  the  uses  arise 
from  the  seisin  conveyed  by  the  release  or 
grant,  and  are  not  suspended  until  the  fine  is 
levied,  there  appear  to  be  strong  and  cogent 
reasons- for  rejecting  the  use  declared  of  the 
fine,  so  as*  to  leave  the  release  or  grant,  and 
the  declaration  of  the  uses  of  the  same,  in 
full  force ;  and  to  treat  the  fine  merely  as  a 
further  assurance,  confirming  the  release  or 
grant,  and  the  title  and  uses  depending  on 
the  same. 

In  this  view  of  the  operation  of  the  seve- 
ral assurances,  the  uses  can  never  arise  upon 
the  fine,  to  vary  or  controul  the  uses  de- 
clared upon  the  release  or  grant.  To  the 
declaration  of  the  uses  of  the  fine,  it  is  some- 
times expedient  to  add  a  further  declaration 
of  the  particular  object  for  which  the  fine 
is  levied.  This  is  more  especially  the  case, 
when  one  of  the  objects  is  to  bar  an  at- 
tendant term  outstanding  in  a  trustee.  As  it 
depends  on  the  intention  of  the  parties  whe- 
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ther  the  fine  shall,  or  shall  not,  be  deemed 
to  operate,  by  way  of  non-claim,  against  the 
trustee  of  the  term,  it  follows,  as  a  measure 
of  proper  caution,  that  the  intention  to-  bar 
the  term  should  be  declared  in  all  those  cases 
in  which  a  fine  is  levied  with  a  view  that  it 
shall  have  this  operation. 

When  there  is  an  agreement  for  changing 
the  equity  of  redemption,  from  the  husband 
to  the  wife,  the  intention  to  accomplish  this 
object  should  be  clear  and  explicit*  The  in- 
tention should  not1  be  left  to  construction,  or 
to  inference.  There  should  be  demonstration. 
A  recital  disclosing  the  intention  to  charge 
the  equity,  is  proper,  and  will  have  the  most 
decided  effect.  It  is  also  prudent  to  add  an 
express  declaration,  in  the  operative  part  of 
the  deed. 

Words  inserted  currente  calamo,  are  not 
allowed  to  produce  this  change  of  owner- 
ship, the  doctrine  in  Cootfi  v.  Jackson,  6  Vesey, 
12,  17,  41.  seems,  however,  to  have 
the  principle  to  a  very  inconvenient  extent 
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On  Leases. 

A  Lease,  at  the  common  law,  is  that  spe- 
cies of  assurance,  by  which  a  person  who  has 
the  fee-simple,  or  a  particular  estate,  either  in 
tail,  for  life,  or  years,  creates  a  term  for  years, 
or  at  will,  or  if  he  has  an  estate  of  freehold, 
then  for  a  life  or  lives,  out  of  that  estate,  re- 
serving a  reversion  to  himself.  Hence  the 
difference  between  an  under-lease  and  an  as- 
signment. At  one  period  it  was  supposed, 
that  the  mere  reservation  of  rent,  or  of  a  right 
of  entry  by  a  termor,  in  an  instrument  im- 
porting to  be  an  under-lease,  but  in  point  of 
fact  comprising  all  the  estate  of  the  owner* 
was  an  under-lease :  in  short,  that  it  was  a 
lease  as  between  these  parties.  But  it  is  now 
settled,  that  though  the  instrument  imports  to 
be  a  lease,  yet,  if  it  does,  in  effect,  comprize 
all  the  estate  whicK  resides  in  the  grantor,  it 
amounts  to  an  assignment,  and  is  not  an  under- 
lease ;  and  a  right  of  entry,  or  reservation  of 
rent  will  not  change  the  nature  of  the  estate  (q). 
And,  on  the  other  hand,  if  it  leaves  any  por- 
tion of  the  estate  in  the  lessor,  even  a  day,  or 
an  hour,  or  a  minute,  as  a  reversion,  it  is  an 
under-lease,  and  therefore  an  instrument  pur- 
porting to  be  an  assignment  for  the  residue  of 
a  term,  reserving  the  last  day  or  hour,  will 
operate  as  a  lease  of  this  description. 

(q)  Palmer  v.  Edtoards,  Doug.  187. 


ON  LEASES.  1125 

In  order  that  an  instrument  may  operate 
as  an  underlease,  a  reversion  must  be  retained 
by  the  former  owner,  and  consequently  the 
underlease  must  be  for  a  period,  less,  in  point 
of  time,  than  the  term  or  estate  of  the  lessor ; 
or,-  when  the  grant  is  for  the  residue  of  the 
term  of  the  grantor,  there  must  be  an  excep- 
tion of  the  last  day,  or  the  last  hour,  or  of 
some  other  period  of  the  term.  t  This  excep- 
tion, as  well  as  a  grant  made  for  part  only  of 
the  period,  during  which  the  estate  of  the 
grantor  is  to  continue,  will  leave  a  reversion 
in  the  grantor.  It  is  material  that  the  instru- 
ment shall  reserve  the  last  portion  of  the  es- 
tate ;  for  an  instrument  may,  it  should  seem, 
operate  as  an  assignment,  notwithstanding  it 
reserves  a  portion  of  the  estate,  being  the 
first  part  of  it,  as  in  the  case  of  an  assignment 
to  hold  from  a  day  to  come,  or  from  an  event 
to  happen (r),  unless  it  is  to  happen  after  the 
death  of  a  person  by  express  limitation  (s). 
It  is  to  be  observed  also,  that  this  doctrine  of 
underleases  applies  only  when  persons,  hav- 
ing particular  estates,  create  interests  derived 
out  of  their  particular  estates.  After  the 
underlease  is  made  by  a  termor  for  years, 
the  grantor  has,  in  point  of  estate,  not  merely 
and  simply  the  residue  of  the  time  of  his  ori- 
ginal term :  he  has  the  same  measure  of  time, 


(r)  Shep.  Touch. 

(*)  Jert*yny.Orckardr%hov/.     Par.  Cas.  199. 
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dwKtion  of  interest  #nd  estate,  as  he  had 
prior  to  the  underlease ;  subject  only  to  that 
Aease.  TJbe  sote  effect  of  the  underiease,  is  to 
confer  ja  right  to  the  possession,  or  other  be- 
neficial enjoyment,  during  the  term  granted 
by  the  underlease ;  and  the  lessor  in  the  vn* 
derteaee  retains,  by  way  of  eeignory  or  rever- 
sion, hie  original  ownership,  subject  only  to 
the  right  conferred  by  the  underlease. 

These  observations  are  material,  with  a 
view  to  the  important;  doctrine  of  merger 
and  surrenders ;  for,  on  the  merger  or  sur- 
render of  the  interest  taken  by  the  under- 
lease, the  lessor  in  the  underlease,  or  kb 
assignees  or  representatives  will  hare  tbt 
$ame  degree  of  ownership  and  right  of  an- 
jpyment,  as  if  no  underlease  bad  been  made, 
And  this  reversion  in  the  lessor,  though  it 
nay  be  merely  nominal,  will  be  an  interposed 
estate,  and  will  prevent  the  application  of  the 
doctrine  of  surrender  or  merger,  as  between 
the  estate  of  the  underlessee,  and  the  estate  of 
any  other  person  than  the  owner  of  this  re- 
version, or  interposed  estate* 

The  doctrine  is  also  material,  with  reference 
to  the  learning  of  estates,  which  may  be  en- 
larged by  release;  and  to  the  remedies  by 
action  of  covenant  ($),  which  run  with  the 
estate ;  and  to  conditions  in  restraint  of  as- 
signment, but  not  extending  to  underleases ; 
for  an  underlease  will  not  be  a  breach  of  a 

(*)  W*bb  w.Jtmtdl,  3  T*nn  R«p.  993. 
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p0Bdiftionr  which  is  to  avoid  the  lease  on  as- 
spgiijaeot  0) ;  nor  can  the  lessor  in  the  origi- 
nal lease  maintain  debt  or  covenant  against 
an  wnderlessee,  though  he  might  hare  main* 
taioed  these  remedies  in  case  there  had  been 
wx  assignment  instead  of  an  underlease^). 

Underleases  afford  great  facility  in  ren- 
dering titles  under  attendant  terms  extremely 
simple,  instead  of  being  very  complex.  Any 
p  umber  of  terms  may  be  assigned  to  one  and 
the  same  trustee,  for  the  several  residues  of 
several  terms,  except  the  last  hour  of  each 
term.  On  account  of  the  reversion  remain- 
ing in  each  assignor,  each  term  will  remain 
a  subsisting  interest,  without  the  least  danger 
of  merger.  The  only  objection  to  this  mode 
is,  that  a  captious  and  unwilling  purchaser 
may  contend  that  each  of  the  former  trustees 
retains  a  portion  of  the  legal  estate,  and  he 
may  require  the  estate  of  each  trustee  to  he 
assigned  for  his  benefit.  Whether  this  ob- 
jection will  prevail  in  a  court  of  equity,  re- 
mains to  be  decided ;  and  of  course  the  prac- 
tice cannot  be  adopted  with  perfect  safety, 
except  in  those  instances  which  render  it  im« 
possible,  with  any  convenience  or  even  cer- 
tainty, to  make  a  distinct  assignment  of  each 
term  to  a  distinct  trustee ;  or  to  assign  every 
alternate  term,  namely,  the  first,  third,  and 

» 

(«)  Kemnertky  v.0rpe,J><ne.        (Q  Howard  r.  Hatch,  Doug, 
5«,57»i84.  143. 
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fifth  terms,  to  one  trustee,  and  each  of  the  in* 
termediate  terms,  viz.  the  second,  fourth,  and 
sixth  terms,  to  another  trustee.  In  the  in- 
stance  in  which  this  practice  of  underleases 
was  adopted  with  great  success,  the  deed 
was  in  general  terms,  amounting  to  an  un- 
derlease by  all  trustees,  by  whom  it  should 
be  executed,  without  knowing  who  those 
trustees  were,  or  in  what  right  or  in  what 
character  they  were  entitled.  The  deed  was 
therefore  adapted  to  the  state  of  the  title, 
whatever  might  be  the  circumstances  or  right 
of  the  persons  by  whom  it  should  be  executed. 
The  material  part  of  this  deed,  relevant  to  the 
point  under  consideration,  will  be  found  in 
the  Appendix.  The  draft  ultimately  received 
the  sanction  of  some  of  the  most  eminent  con- 
veyancers, and  has  since  been  followed,  in 
some  instances,  for  the  convenience  of  having 
all  the  terms  in  one  trustee,  instead  of  hav- 
ing different  trustees  for  different  terms  (u). 


(u)  The  objection  which  has 
been  anticipated,  may  be  ob- 
viated by  making  in  the  first 
instance  an  underlease  to  one 
trustee  from  th§  several  termors, 
and  afterwards  an  assignment 
from  these  termors  to  a  distinct 
trustee.  The  underlease  would 
confer  a  title  composed  and 
united  of  the  several  ownerships 
by  the  different  termors,  with- 
out involving  the  learning  of 
merger,  while  the   subsequent 


assignment  would  bring  all  the 
terms  into  the  other  trustee 
merging,  though  without  any 
prejudice  to  the  title,  such  of 
the  terms  as  admitted  of  being 
merged  from  the  circumstance 
of  their  standing  in  that  relation 
under  which  one  term  may 
merge  in  another ;  or  the  union 
of  three  or  more  terms  may 
cause  the  merger  of  all  except 
the  latter  of  these  terms. 
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In  Scott  v.  Fenhoulet  (u)9  the  Chancellor 
seems  to  have  decided,  that  an  underlease 
purchased  by  the  reversioner  who  was  the 
owner  of  the  inheritance,  but  leaving  an 
interposed  beneficial  interest  in  some. other 
person,  will  not  become  attendant  on  the  in- 
heritance, by  the  implication  of  a  court  of 
equity ;  but  he  distinctly  admitted,  that  the 
term,  comprised  in  such  underlease,  might  be 
made,  attendant  by  an  express  declaration. 
In  creating  several  underleases  out  of  several 
terms  for  years,  no  objection  can  be  made, 
that  the  terms  are  not  attendant,  when  the 
precaution  is  taken,  of  having  an  express  de- 
claration, that  the  terms  shall  be  attendant ; 
and  this  is  a  precaution  not  likely  to  be 
omitted  in  a  case  of  this  nature,  which  neces- 
sarily calls  for  attention  to  the  object  to  be 
accomplished,  and  one  of  these  objects  is  to 
make  the  terms  attendant  on  the  inheritance. 

In  abstracts  of  title,  it  frequently  happens 
that  there  are  two  terms  for  years,  one  de- 
rived out  of  the  other;  as  a  term  of  900 
years  carved  out  of  a  term  of  1000  years.  It 
is  important  to  have  it  understood,  that  the 
term  of  900  years  is  the  estate  which  confers 
the  right  to  the  immediate  possession ;  and 
it  may  be  safe  to  dispense  with  an  assignment 
of  the  term  of  1000  years,  even  when  it  would 

(v)  l  Bro.  Ch.  Caa.  p.  69. 
VOt.   II.  K 
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be  the  height  of  imprudence  to  suffer  the 
term  of  900  years  to  remain  outstanding.     It 
is  also  material,  that  the  term  for  900  years 
may  be  merged  in  the  term  of  1000  years,  or 
may  be  surrendered  to  the  person  who  is  the 
owner  of  that  term ;  but  the  term  of  1000 
years  can  never  merge  in  the  term  of  900 
years ;   because  a   more  remote  estate  can 
never  merge  in  a  prior  and  more  immediate 
estate.    Fbr  the  same  reason,  the  owner  of 
the  term  for  1000  years  cannot  make  an  ac- 
tual surrender  to  the  owner  of  the  term  for 
900  years.    The  character  of  lord  exists  in 
the  owner  of  the  term  for  1000  years,  and  the 
termor  of  900  years  is  a  tenant  to  hinou    Other 
circumstances,  deducible  from  the  same  prin* 
ciples,  will  be  found  in  the  chapter  on  Lease 
and   Release ;  and  it  will  appear,  that  the. 
term  of  1000  years  may  be  enlarged  by  re- 
lease from  the  owner  of  the  inheritance,  but 
the  term  of  900  years  cannot  be  enlarged 
while  the  term  of  1000  years  is  subsisting; 
and  it  will  subsist  till  it  is  forfeited,  surren- 
dered, or  an  end  is  put  to  it  by  some  other 
means. 

At  the  common  law,  no  man  could  grant 
a  lease,  to  continue  beyond  the  period  at 
which  his  own  estate  was  to  determine ;  for 
the  rule  of  that  law  is,  "  cessante  statu  primi* 
"  tivo,  cessat  derivativus :"  so  that  whenever 
the  estate  of  the  lessor  determines,  H  involves 
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with  it  the  determination  of  the  estate  of  die 
lessee.  But  leases  made  under  powers,  owe 
their  effect  to  the  power  under  which  they 
are  created,  and  not  merely  and  simply  to  the 
estate  of  the  lessor  ;  and  a  lease  made  under 
a  power  may  continue,  notwithstanding  the 
determination  of  the  estate  of  the  person  by 
whom  the  power  is  exercised. 

In  the  instance  of  leases  by  tenant  in  tail, 
there  is  one  peculiarity.  Originally  the  estate 
of  the  lessee  is  determinable  on  the  failure 
of  the  issue  inheritable  to  the  estate-tail ;  but 
when  a  common  recovery  is  duly  suffered  by 
the  tenant  in  tail,  the  estate-tail  is  enlarged 
into  a  fee-simple,  and  the  term,  instead  of 
being  determinable  on  the  failure  of  the  issue 
inheritable  to  the  estate-tail,  will  become  ab- 
solute^). In  strictness,  the  lessee  has  origi- 
nally, with  a  view  to  the  legal  effect  of  his 
lease,  a  term  of  years  subject  only  to  a  colla- 
teral quality, under  which  it  may  expire  by  the 
determination  of  the  estate  out  of  which  it  is 
derived.  It  is  inaccurate  to  treat  these  terms 
as  being  for  a  given  number  of  years,  if  the 
tenant  in  tail  shall  so  long  live,  and  the  heirs 
of  his  body  shall  so  long  continue.  Terms 
granted  by  tenant  in  tail  should  be  created, 
and  assigned  as  absolute  interests,  without 
any  collateral  determination  :  but  in  the  co- 

(r)  Dyer,  51,  b.  ia  l?trg.    Bac.  Abr.  Leaaet,  D. 
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venants  for  title,  such  exceptions  should  be 
made,  or  qualifications  added,  as  will  confine 
the  warranty  of  title  to  the  peculiar  nature  of 
this  interest. 

While  mention  is  made  of  leases  by  tenant 
in  tail,  it  will  be  proper  to  notice,  that  by  the 
statute  de  donis  conditionalibus,  leases  granted 
by  tenant  in  tail  for  years  or  for  lives,  are 
(as  far  as  they  are  independent  of  the  in- 
fluence of  common  rt&overies,  and  also  of  the 
statutes  of  proclamations  on.  fines,  and  the 
enabling  statute  of  the  32  H.  the  8th,  c.  28. 
and  powers  in  settlements)  voidable  by  the 
issue,  and  not  actually  void.  ,They  conse- 
quently admit  of  affirmance  by  the  accept- 
ance of  rent,  or  by  any  other. act  which 
recognizes  the  existence  of  the  lease,  after  the 
death  of  tenant  in  tail.  Such  leases,  however, 
are  invariably  good  as  against  the  tenant  in 
tail  himself  and  his  alienee,  and  even  a  hus- 
band tenant  by  the  curtesy,  or  wife,  tenant 
an  .dower  (y).  A  distinction  also  is  taken 
between  those  leases  of  tenant  in  tail,  which 
are  to  commence,  or  which  by  any  possibU 
lity  may  commence,,  in  his  life,  and  those 
leases  which,  by  the  very  terms  of  the  limi- 
tation,  are   to   commence   after  his  death. 


(y)  Dyer,  46,  b.  3  Bendl.  G5.  Bedford's  Cas.  Rep.  70.  Bac. 
Abr.  Lease*,  D. 
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Leases  of  the  former  description  are  void** 
able  only,  and  not  void :  while  those  of  the 
latter  description  are  actually  and  originally 
void  (2),  at  least  as  against  the  issue. 

It  is  also  agreed,  that  leases  voidable  by 
the  issue  in  tail,  cannot  be  avoided  by  his 
alienee,  with*  the  exception,  that  the  books 
treat  the  alienee  as  having  the  right  to  avoid 
a  lease,  whieh  is  to  commence  in  posses- 
si ofc,  after  the  completion  of  the  title  of  the 
alienee. 

The  books  (a)  also  seem  to  say,  that  a  lease 
to  commence  on  a  future  day,  and  which 
would  be  voidable  by  the  issue  in  tail,  may 
be  avoided  by  the  alienee  of  tenant  in  tail, 
who  is  the  grantor,  when  the  lease  is  to  com- 
mence in  possession,  after  the  title  of  the  al- 
liance is  complete :  but  this  is  a  position  not 
easily  reconcileable  with  first  principles. 

It  is  also  worthy  of  observation,  that  if 
tenant  for  life  lease  for  an  hundred  years  ab- 
solutely, and  the  estate  of  the  lessee  is  con- 
firmed by  the  reversioner,  the  lessee  will 
have  an  absolute  instead  of  a  determinable 
interest  (ft) ;  his  lease  will  be  derived  out  of 
the  estate  for  life,  while  that  estate  continues, 
and  will  be  binding  on  the  estate  of  the  rever- 


(z)  Dyer,  279,  pi.  7.    Griffin         (a)  Bacon's  Abr.  Leases,  D-*. 
v.  Stanhope,  Cro.  J.  455.  Machel         (b)  Co.  Litt.  45.  a. 
v.  Clarke,  2  Lord  Raym.  778. 
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sioner,  whenever  that  estate  commences  in 
possession.  When  it  is  propounded,  that  de- 
rivative terms  will  cease  with  the  determi- 
nation of  the  estate  but  of  which  they  are 
derived,  this  must  be  understood  of  their  ab- 
solute determination,  by  effluxion  of  time  or 
a  collateral  determination,  as  in  the  instance 
of  a  lease  to  A.  for  ninety-nine  years,  if  he 
shall  so  long  live ;  or  by  a  condition  annexed 
by  the  parties  to  the  original  estate ;  for  nei- 
ther the  merger,  surrender,  or  forfeiture  of  the 
particular  estate,  will  induce  the  determina- 
tion of  the  estate  granted  by  the  underlease. 
It  is  also  worthy  of  observation,  that  when 
the  particular  estate  is  defeated  by  merger, 
surrender  or  forfeiture,  the  privity  of  estate 
between  the  lessor  and  the  lessee  in  the  un- 
derlease, is  determined ;  and  the  remedy  for 
rents  and  for  breaches  of  covenant,  no  longer 
continues  (c).  The  lessor  in  the  underlease 
cannot  have  these  remedies,  because  they 
were  annexed  to  a  reversion  which  no  longer 
continues;  and  they  cannot  be  claimed  by 
the  person  who  had  the  reversion  expectant 
on  the  estate  of  the  lessor  in  the  underlease, 
because  there  is  no  privity  of  estate  between 
this  reversioner  and  the  original  lessee.  These 
observations  must  be  understood  as  relevant 
to  the  common  law.    In  particular  instances 


(c)  Webb  v.  Russell,  3  Term  Rep,  393.    Moore  Rep.  94. 
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of  renewals,  the  inconvenience  has  been  re- 
medied by  the  legislature  (d). 

Leases  are  of  two  .sorts : 

1st,  Leases  which  depend  on  the  owner- 
ship of  the  lessor ; 

2dly,  Leases  which  depend,  either  in  the 
whole  or  in  part,  on  a  power  residing  in  that 
person ;  and  leases  of  the  latter  description 
owe  their  effect,  as  far  as  respects  those  in 
remainder,  &c.  to  the  power  under  which  they 
are  created ;  and  they  are  created  by  means 
of  powers  in  acts  of  parliament,  conveyances 
to  uses,  or  authorities  in  wills. 

In  general,  leases  derived  under  powers 
are  good  as  against  the  party  himself,  his 
heirs  or  issue,  and  those  in  remainder  or  re- 
version ;  but  a  power  may  be  penned  spe- 
cially, and  may  make  a  lease  under  the 
power,  binding  on  the  party,  and  his  heirs 
or  issue,  without  affecting  those  in  reversion 
or  remainder.  An  instance  occurs,  under  the 
enabling  statute  of  the  32d  H.  8th<  c.  28. 
Leases  made  in  pursuance  of  that  statute,  by 
tenant  in  tail,  are  good  as  against  the  tenant 
in  tail  and  his  issue,  and  are  void  as  against 
those  in  reversion  or  remainder  (e),  supposing 
them  to  be  different  persons  from  the  tenant 
in  tail.  And  therefore  a  lease  granted  by 
tenant  in  tail,  in  pursuance  of  the  provisions 

(</)  4  Geo.  a.  c.  a8,  s.  6.  .         (<)  Co.  Litt.  44.  a. 
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of  the  statute  of  32d  H.  8th,  c.  28,  will,  as 
against  those  in  reversion  or  remainder,  de- 
termine when  the  estate-tail  shall  determine ; 
and  the  estate-tail,  unless  enlarged  into  a  fee- 
simple  by  a  common  recovery,  will  determine 
on  the  failure  of  the  issue  inheritable  to  the 
estate-tail. 

Leases  are  again  distinguished  into  leases 
which  pass  an  interest,  and  leases  which  ope- 
rate by  estoppel.  Leases  of  the  former  de- 
scription are  supplied  from  the  ownership  of 
the  lessor.  Those  of  the  latter  description 
are  made  by  persons  who  have  no  interest  at 
the  time,  at  least  no  vested  estate,  but  are  to 
operate  on  their  ownership,  when  they  shall 
acquire  the  same. 

Thus,  if  an  heir-apparent,  or  a  person  having 
a  contingent  remainder,  or  an  interest  under 
an  executory  devise,  or  who  has  no  title  what- 
ever at  the  time,  makes  a  lease  by  indenture, 
or  by  a  fine  sur  concessit,  and  afterwards  an 
estate  vests  in  him,  this  indenture,  or  fine, 
will  operate  by  way  of  estoppel,  to  entitle  the 
lessee  to  hold  the  lands  for  the  term  granted 
to  him ;  and  his  estoppel,  when  it  becomes 
efficient,  and  can  operate  on  the  interest,  will 
be  fed  by  the  interest ;  and  the  lease  will  be 
deemed  as  a  lease  derived  out  of  an  actual 
ownership  (/).    And  there  are  many  cases, 

(/)  Weak  and  Lovxr,  Pollexf.  54.  Co.  Litt  47,  277,  a.  Bac. 
Abr.  Leases,  O. 
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in  which  it  is  prudent  to  make  such  a  demise, 
to  the  intent  that  the  same  may  bind  the  title 
by  way  of  estoppel,  though  it  cannot  operate 
as  a  lease  of  a  present  interest. 

It  has  frequently  occurred,  that,  in  cases  of 
this  sort,  a  fine  sur  conuzance  de  droit  come 
ceo,  &c.  or  other  fine,  importing  a  grant  of 
the  fee,  and  not  a  fine  sur  concessit  for  years, 
has  been  levied.  This  practice  is  pregnant 
with  mischief,  because  the  operation  of  a 
fine,  purporting  to  grant  the  fee,  will  be  to 
extinguish  the  right  to  any  future  estate,  in- 
stead of  binding  the  title  to  that  estate  by 
estoppel  (g). 

Hie  late  case  of  Roe  ex  dem.  Bulkley  v. 
Archbishop  of  York  [h),  calls  for  some  observa- 
tion. According  to  the  established  doctrine, 
every  lease  for  years  which  cannot  operate 
upon  the  ownership,  may,  if  made  by  in- 
denture, or  by  fine  sur  concessit  for  years, 
operate  by  way  of  estoppel ;  and  no  lease 
that  can  operate  by  way  of  passing  an  inter 
rest,  will  operate  by  way  of  estoppel  (•) : 
and  whoever  has  a  term,  for  years,  or  even 
an  estate  for :  life,  and  accepts  a  pew  lease, 
incompatible  with  the  interest  granted  by 
the  former  lease,  abandons  the  interest  un- 


(g)  Buckler's  Case,  2  Co.  55.         (h)  6  East,  86. 
Weak  v.  Lower,  Pollexf.  54.  (t)  Co.  Litt.  47.  b. 
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der  the  former  lease  (i) ;  and  this  acceptance 
of  the  new  lease  is  a  virtual  surrender  of  the 
former  lease,  and  is  called  a  surrender  in 
law.  In  the  cited  case,  there  was  a  lessee 
and  reversioner,  and  the  reversioner  had 
an  estate  for  life,  with  a  power  of  leasing 
under  certain  restrictions :  and  the  rever- 
sioner, "  for  and  in  consideration  of  the  sur- 
"  render  of  a  former  lease,  and  by  virtue 
"  and  in  execution  of  the  power  therein  re* 
"  ferred  to,  or  any  other  power  in  the  lessor, 
"  or  in  anywise  enabling  her/'  demised  to 
the  lessee  for  a  term  of  years,  at  a  yearly 
rent,  &c.  And  the  lessee  accepted  this  lease : 
and  it  was  decided*  that  the  acceptance  of 
this  new  lease  was  not  a  virtual  surrender  of 
the  former  lease.  The  alleged  ground  is, 
that  the  lease  was  intended  to  be  made  by 
virtue  only  of  the  power ;  and  as  the  power 
was  not  pursued,  the  new  lease  did  not  work 
an  extinguishment  of  the  interest  of  the  for- 
mer lease:  for  the  parties  have  declared, 
most  clearly  and  unequivocally,  that  the 
new  lease  should  take  effect  by  authority  of 
die  power.  The  argument  supposed,  that 
the  second  lease  being  void  under  the  power 
would  operate  under  the  interest  of' the  les- 
sor ;  so  that  the  acceptance  of  this  new  lease 
was  a  virtual  surrender  of  the  term  under 

(k)  Ives  Cage,  5  Co,  it. 
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the  former  lease :  but  Lord  EUenborough 
observed,  "  whether  or  not  this  lease  will 
"  operate,  a^s  between  the  parties,  by  estoppel, 
"  is  not  material  for  the  present  purpose  to 
inquire.  It  is  sufficient  to  warrant  us  in 
deciding  for  the  defendant,  if  it  did  not 
pass  an  interest,  which,  we  are  of  opinion  it 
"  did  not/'  It  is  to  be  lamented  that  the 
question  of  estoppel  was  suffered  by  the 
court  to  remain  in  doubt.  From  all  the  text 
books,  it  will  appear,  that  no  lease  can 
operate  by  way  of  estoppel,  when  it  may 
operate  by  way  of  interest,  although  it  cannot 
operate  to  the  full  extent  of  the  intention  of 
the  parties.  If  the  second  lease  had  any 
operation  whatever,  it  must  have  been  to  pass 
an  estate  for  the  term  of  years  determinable 
on  the  death  of  the  tenant  for  life.  This 
lease  must  have  been  derived  out  of  her 
estate,  and  not  have  been  binding  on  her 
merely  as  an  estoppel,  since  there  was  an 
estate  to  support  the  lease  to  this  ex  ten  t ;  and 
to  admit  that  the  second  lease  operated  in 
any  manner,  either  by  way  of  interest,  or  by 
way  of  estoppel,  is  to  bring  the  case  within 
the  authorities  which  decide,  that  by  the 
acceptance  of  a  new  lease,  there  is  a  virtual 
surrender  of  the  former  lease.  An  estoppel, 
it  is  well  known,  must  be  mutual,  binding  on 
both  parties,  or  on  neither:  and  the  lessee 
could  never  contend,  contrary  to  the  estoppel, 
that  no  term  passed  to  him  by  the  second 
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tease.  The  estoppel  precludes  his  right  to 
deny  the  operation  of  the  second  lease.  To 
support  the  case  of  Roe  ex  dem.  BuUcky  v. 
ArcMnshap  of  York,  it  seems  necessary  to 
conclude,  that  the  case  turns  on  the  point, 
that  the  lease  was  intended  to  operate  under 
the  power ;  that  as  it  could  not  operate  under 
the  power,  it  did  not  operate  on  the  estate  ; 
and  for  that  reason  the  second  lease  was 
absolutely  void,  and  had  no  operation  what- 
ever by  way  of  estoppel,  or  as  passing  an 
interest.  In  practice,  it  is  prudent  to  follow 
this  case,  with  the  precaution,  whenever  a 
renewal  is  taken  by  virtue  of  a  power,  to 
add  a  few  negative  words,  to  show  that  the 
new  lease  is  to  operate  by  virtue  of  the  power 
only,  and  not  of  the  estate,  or  interest  of  the 
party  by  whom  the  power  is  to  be  exercised. 
Such  clause  may  be  to  this  effect : — 

"  And  the  said  by  virtue  and  in 

pursuance  and  exercise  of  the  power  or  au- 
thority in  that  behalf  contained  in  the  will 
of  the  said  and  \ts  far  as  he  is 

"  authorized  or  enabled  by  that  power,  but  no 
further  or  in  any  other  manner,  doth  direct, 
limit,  and  appoint ;"  or  "  doth  by  way  of 

"  demise  or  lease,  direct,  limit,  and  appoint," 

&c. 

These,  words,  will  clearly  exclude  all  in- 
tention that  the  instrufnent  shall  operate  as 
a  demise  under  the  ownership  or  estate  of 
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the  lessor,  and  will  enable  the  court  to  decide 
on  the  construction  of  the  lease,  solely  with 
reference  to  the  power,  independent  of  the 
question,  whether  the  lease  does  not  neces- 
sarily operate  by  virtue  of  the  estate,  since  it 
cannot  operate  by  virtue  of  the  power.     A 
clause  in  this  form  would  enable  the  court, 
with  great  propriety,  and  in  strict  conformity 
to  the  decided  cases,  to  determine,  that  as 
the  lease  cannot  operate  according  to  the 
language   and   intention   of  the   parties,   it 
shall  have  no  operation  whatever ;  since  if  it 
were  to  operate  in  any  other  manner,  such 
operation  would  be  contrary  to  the  intention. 
These  observations  also  show,  that  the  case 
of  Roe  ex  dem.  Bulkley  v.  Archbishop  of  York, 
is   free  from  all  difficulty,  if  the  decision 
turned  solely  on  the  ground,  that  the  lease 
was  intended  to  be  a  lease  by  virtue  of  the 
power,    and  that   it  neither  had,    or    was 
intended  to  have,  any  operation  by  way  of 
estoppel,  or  in  point  of  interest,   so  that  it 
was  originally  and  in  the  first  instance  merely 
and  simply  void. 

.  When  an  estate  for  years  is  derived  out  of 
.several  interests,  as  a  lease  by  A.  and  B. 
when  A.  is  tenant  for  life,  and  B.  has  the 
remainder  in  fee,  it  is  originally  the  lease  of 
A.  and  the  confirmation  of  J3.(/);     On  the 

'  (/)  Treport'*  Case,  6  Co.  14. 
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death  of  A.  it  will  be  deemed  in  law  the 
lease  of  B.  and  the  confirmation  of  A.  So, 
if  a  lease  for  years  be  granted  by  A.  tenant 
for  life,  this  lease  in  its  creation  is  determina- 
ble on  the  death  of  tenant  for  life ;  but  a  con* 
firmation  of  this  lease  by  the  owner  of  the 
inheritance,  at  any  subsequent  period,  and 
during  the  life  of  A.  will  render  the  estate 
absolute,  and  it  will  continue  as  well  after  the 
death,  as  during  the  life  of  A. ;  but  during  the 
life  of  A.  the  privity  will  be  between  A.  and 
the  lessee  only.  The  relation  of  landlord  and 
tenant ,  and  of  tenant  and  reversioner ,  will  sub- 
sist between  them  alone  ;  but  on  the  death  of 
A.  the  tenant  will  become  the  lessee  of  the 
person  by  whom  the  confirmation  is  granted : 
hence  the  distinction,  that  during  the  life  of 
A.  the  estate  of  the  lessee  cannot  be  enlarged, 
by  a  grant  from  any  other  person  than  A. : 
but,  after  the  death  of  A.  the  estate  of  the 
tenant  may  be  enlarged  by  a  release  from 
the  person  by  whom  his  term  was  confirmed, 
or  any  person  who  is  the  owner  of  the  estate 
of  the  confirming  party. 

A  lease  for  years  is  merely  a  contract  for 
the  possession,  and  may  be  in  esse  for  a  time, 
and  cease  for  a  time ;  therefore,  if  tenant  in 
tail  make  a  lease  for  years,  and  die,  leaving 
a  widow  who  is  dowable,  and  issue  in  tail, 
the  lease  will  be  good  against  the  issue, 
though  avoided  by  the  wife ;  or  if  avoided 
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by  the   issue,   it  will   be   good  against  the 

wife  (m). 

In  the  Earl  of  Bedford's  case  (n),  "  Sir 
Thomas  Wyatt,  by  indenture,  demised  the 
manor  of  Austine  for  twenty-six  years,  ren- 
dering 13/.  rent  to  the  said  Sir  Thomas 
and  his  heirs ;  and  afterwards  Sir  Thomas 
died,  and  all  this  was  found  by  office. 
And  Sir  Thomas  Wyatt  was  his  son  and 
heir  male,  of  full  age,  by  which  the  king 
had  primer  seisin  of  the  land  itself,  and  for 
his  interest  did  avoid  the  lease ;  and  after- 
wards Sir  Thomas,  the  son,  sued  livery,  and 
accepted  of  the  rent  of  Austine,  and  after* 
wards  committed  high  treason,  for  which 
he  was  attainted.  And  in  that  case  it  was 
adjudged,  that  forasmuch  as  the  king  had 
avoided  the  lease,  but  as  to  his  primer  seisin, 
that  after  livery  made,  it  is  in  the  election 
and  power  of  the  issue  in  tail,  by  accept* 
ance  of  the  rent,  to  affirm  the  lease,  because 
the  lease  was  avoided  by  the  king  but  for 
part  of  the  term.  So  if  tenant  in  tail 
takes  a  wife,  and  makes  a  lease  for  thirty 
or  forty,  &c.  years,  rendering  rent?  which  is 
avoidable  by  the  issue  in  tail,  and  dies, 
and  afterwards  the  wife  recovers  her  dower, 
in  that  case  the  wife  shall  avoid  the  lease : 
and  yet,  if  she  dies  within  the  term,  the 


(m)  Bedfortft  Case,  7  Co.  7a.        (»)  7  Co,  72. 
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"issue,  in  tail  at. his  election  may  either 
"  affirm  or  disaffirm  the  lease.  And  it  was 
"  said,  if  tenant  in  tail  makes  a  lease  for 
"  thirty  or  forty  years,  rendering  rent,  which 
"  is  avoidable  by  the  issue  in  tail,  and  after- 
"  wards  tenant  in  tail  dies  without  issue,  his 
"  wife  with  child  with  a  son,  by  which  the 
"  donor  enters,  and  as  to  him  avoids  the 
"  lease :  and  afterwards  the  son  is  born  :  the 
"  lessee  re-enters,  the  son  at  his  full  age  may, 
"  by  acceptance  of  the  rent,  affirm  the  lease : 
"  for  the  lease  was  never  avoided  absolutely, 
"  nor  simplicitery  but  secundum  quid;  and 
"  upon  the  matter  ex  post  facto,  was  defeated 
"  but  for  a  time/' 

To  these  observations  it  is  to  be  added, 
that  a  lease  avoided  by  the  issue  in  tail,  is 
void  as  against  each  successive  issue  in  tail ; 
and  a  lease  avoided  by  the  successor  of  a  cor- 
porate body,  under  any  of  the  disabling  sta- 
tutes, will  be  void  as  against  the  successor  for 
the  time  being ;  so  that  there  is  a  material 
difference  between  the  avoidance  by  a  person 
in  respect  of  a  partial  interest  or  particular 
estate,  and  by  the  owner  of  the  entire  interest, 
as  the  issue  in  tail. 

Again,  Leases  are  distinguished  into — 
1st,  Leases  of  the  possession  ; 
2dly,  Leases  of  the  reversion ; 
3dly,  Leases  by  way  of  reversionary  in- 
terest 
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Leases  of  the  first  description,  are  to  con- 
fer a  present  right  of  present  enjoyment,  at 
least  by  the  intention  of  the  parties ;  but  a 
lease  at  the  common  law,  of  lands  in  pos- 
session, passes  no  estate  till  entry.  In  the 
mean  time,  the  lessee  has  no  term  or  estate ; 
he  has  merely  an  interesse  termini  (o).  This 
interesse  termini  may  be  assigned  (j>),  even 
without  deed  (q)9  or  released,  but  it  cannot 
be  surrendered,  nor  does  it,  while  executory, 
admit  of  enlargement  by  release  (r).  Though, 
at  the  common  law,  a  lessee  had  no  term  un- 
til actual  entry,  a  bargainee  of  the  use  for 
years,  has  an  actual  estate,  on  the  execution 
of)  the  bargain  and  sale ;  and  this  is  the  rea- 
son, as  will  appear  in  a  subsequent  chapter, 
that  the  estate  of  a  bargainee  for  years  may 
be  enlarged  by  release,  without  an  actual 
entry  (*).  For  the  same  reason  it  may  be 
surrendered. 

2dly,  Leases  of  the  reversion,  are  leases 
granted  by  a  person  who  has  a  reversion, 
and  they  pass  a  portion  of  that  reversion  as 
a  vested  interest.  They  confer  a  right  to 
the  reserved  rent  and  services,  and  create  the 
-relation  of  landlord  and  tenant  between  the 

(o)  Co.  Litt  46.  b.  270.  a.  (r)  Co.  Ljtt  370.  a, 

.()>)  Co.  Litt  47*  b.  33$,  b.  .      '  (#)  Barker  v.  Keate,  *  Mod, 

(?)  Co.  Litt.  85.  a.  Plow,  '   249 ;  Mallorie's  Ca?  5  Co,  113. 
Com.  150*  •-  -    *    •  ■     '  -  •    -  ... 
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firpt  leasee  and  the  second  lessee.  Such 
leases  of  a  part  of  the  reversion  cannot  be 
granted  without  deed ;  nor,  while  attornment 
was  a  ceremony  in  the  law  of  tenures,  could 
any  estate  have  vested  in  the  second  lessee, 
without  attornment  by  the  person  whos$ 
attornment  the  law  had  required,  to  the 
validity,  of  grants  of  the  reversion. 

3dly,  A  Reversionary  Lease,  is  a  lease  to 
commence  on  a  future  day,  or  on  an  event, 
and  is  to  operate  in  the  mean  time  by  way 
or  in  the  nature  of  an  interesse  termini.  It 
may  be  granted  with  or  without  deed ;  and  it 
will  be  good,  though  granted  without  deed,, 
by  a  person  who  has  merely  a  reversion  or 
remainder ;  but  when  granted  without  deed, 
it  never  can  confer  a  right  to  the  possession, 
till  the  possession  is  vacant ;  nor  can  it  con- 
fer a  right  to  the  rents  or  services  in  the- 
mean  time.  On  this  subject,  some  farther 
observations  will  be  found  in  a  Subsequent 
part  of  this  chapter. 

Of  the  means  by  which  Leases  may  be 

created. 
Leases,,  with   the  exception  of  leases  at 
will,  are  either  for  years  or  for  life,  and  the 
assurance  must  be  adapted  to  the  nature  of 
the  interest  to  be  created. 

To  leases  for  a  life  or  lives,  unless  they  are 
created  under  a  power,  or  are  of  a  reversion 
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6t  remainder,  of  a  thing  lying  hi  grant,  thttffe 
totist  be  livery  of  seisin,  or  a  ledae  arid  release, 
which  are  equivalent  to  livery. 

But  leases  for  lites  under  powers  thkf  be 
created  hi  the  mdtie  prescribed  by  the  pcf#erf 
without  Any  Kv&ry  of  seisiin,  &c.  (<)  and  it 
is  more  proper  that  they  should  be  created 
Without  livery  of  seisin  than  tfith  it;  and 
teases  for  lives  of  things  lying  in  grant,  or  of 
a  revertiota,  or  remainder,  cannot  be  created 
Without  deed. 

Leases  for  years  may  be  created  either  by 
d*ed  or  without  deed,  according  to  the  cir- 
cumstances of  the  case,  with  the  exception, 
that  leases  of  inc&rporeal  hereditaments  must 
*Aiv.ersiatty  be  created  by  deed.  Evea  of 
titktSi  separate  and  apart  from  the  tectmry9 
th^rfe  cannot  be  a  lease  for  yfcars  without 
deed :  but  a  contract*  for  retainer  df  tithes 
by  the  owner  may  be  good  without  deed. 
This  contract  is  to  be  used  as  an  agreement, 
*tid  not  as  a  grant  or  lease  ;  though  the 
tithesi  separately,  cannot  be  leased  without 
deed ;  A  victory  may  be  go  leased,  and  the 
tithes  may  pass  as  parcel  of  the  rectory  (ti); 

Leases  made  in  pursuance  of  a  po#6r, 
taust  pursue  thfe  circumstances  required  by 
the  power;  and  for  that  reason  they  must 

(f )  Wilson  v.  Oarrett,  2  Lev.      Reynoldso*  v.  Blakt,    1   Lord 
149;  1  Vent.  agi.  Raym.  193. 

(«)  Shep.  Toucfh.  209.  939. 
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be  made  by  deed,  by  indenture,  or  the  like, 
so  as  to  conform  to  the  requisites  of  the 
power. 

Leases  depending  for  effect  on  the  owner- 
ship of  the  lessor,  must  be  made  either  by 
deed  or  without  deed,  according  to  the  cir- 
cumstances of  his  estate ;  for  if  the  lessor  has 
an  estate  in  reversion,  the  lease  cannot  be 
granted  of  the  reversion  without  deed.  So 
if  he  has  an  incorporeal  hereditament,  he 
cannot  grant  a  lease  of  such  hereditament 
without  deed  ;  nor  can  a  term,  when  created 
in  an  incorporeal  hereditament,  be  transferred 
without  deed  (x). 

But  if  he  has  an  estate  in  possession  in 
corporeal  hereditaments,  the  lease  may  be 
good  without  deed,  though,  in  practice,  it  is 
usual,  and  certainly  advisable,  to  make  the 
lease  by  deed,  and  to  have  the  deed  in- 
dented, that  it  may  operate  as  an  estoppel. 
At  the  common  law,  a  person  so  circum- 
stanced might  have  made  a  lease  merely  by 
parol,  without  writing.  Now,  by  the  statute 
of  frauds,  and  perjuries  (y),  a  writing  is  re- 
quired to  the  validity  of  all  leases,  except 
those  for  a  term  not  exceeding  three  years, 
and  on  which  two  thirds  of  the  yearly  value 
shall  be  reserved. 

The  books  all  agree  that  a  person  who 

(*)  Co.  Litt.  85  (a).  (y)  29  Car  «.  c.  3. 
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he&  a  reversion  or  remainder  in  corporeal  he- 
reditaments, may  make  a  lease  for  years,  to 
operate  by  way  of  interesse  termini,  without 
deed  :  but  such  lease  without  deed  cannot 
operate  as  a  grant  of  the  immediate  estate; 
as  a  portion  of  the  reversion  or  remainder. 
Great  difficulty  is  experienced  in  collecting 
from  the  books,  whether  this  interesse  ter- 
mini shall  commence  in  possession,  as  an 
actual  estate,  as  soon  as  the  possession  shall 
fall  to  the  lessor  by  surrender,  forfeiture,  or 
other  means,  or  shall  operate  only  on  the 
possession  from  the  period  when,  by  effluxion 
of  time,  the  lessor  is  to  have  the  possession 
by  reason  of  the  actual  and  not  the  acci- 
dental determination  of  the  prior  estates.  In 
Bacon's  Abr.  chap.  Leases,  under  the  letter 
N.  an  able  discussion  of  this  point  will  be 
found,  with  various  distinctions  between 
the  effect  of  grants  made,  1st,  by  parol,  or, 
which  is  the  same  in  effect  for  this  purpose, 
by  mere,  writing: — 2dly,  by  deed  poll;-^— 
Sdly,  by  indenture.  The  conclusion  to  which 
Chief  Baron  Gilbert  seems  to  arrive  is,  that 
a  term  granted  by  parol,  by  a  person  who 
has  merely  a  remainder  or  reversion  expec- 
tant on  a  term  for  years,  will  be  void  for 
such  part  of  the  time  as  is  comprised  in 
the  former  lease,  and  will  be  good  for  the 
remainder  of  the  time.  It  is  admitted,  that 
•the    doctrine   does    not  apply   to    those  in*. 
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stances,  in  which  the  prior  estate  is  fpr  l#&> 
and  it  follows  any  other  estate  of  freehold.. 
It  is  evident,  also,  that  the  Chief  Baron  i* 
not  perfectly  consistent  in  all  the  parts  of 
this  chapter.  In  one  instance,  he  treats  the 
lease  by  parol  as  to  take  effect  in  possession, 
"  upon  the  determination  of  the  first  lease, 
"  when  or  which  way  soever  that  happens ;" 
while,  in  a  subsequent  passage,  he  considers 
the  second  lease  as  incapable  of  effect,  if 
the  period  of  the  first  lease  runs  out  by  ef- 
fluxion of  time ;  and  it  is  to  be  lamented,  that 
the  doctrine  of  the  Chief  Baron  is  derived 
from  the  arguments  of  counsel  in  the  case  of 
Bracebridge  v.  Clow$e  {z)9  and  not  from  any 
decision.  The  utmost  extent  of  authority  to 
be  found  among  the  cited  cases,  is  the  opi- 
nion of  Mr.  Justice  Gawdy  (a),  that  "  so  much 
"  of  the  second  lease  as  comprises  the  same 
"  term  as  was  included  in  the  former  lease,  is 
."  void  in  its  inception/4  Perhaps  it  may  not 
be  too  much  to  say,  that  this  point  deserves 
further  consideration.     It  is  difficult  to  un- 

« 

derstand  why  this  lease  cannot  bind  the  pos- 
session in  the  hands  of  a  lessor,  from  the 
time  the  possession  shall  fall  to  him. 

The  great  object  in  all  leases,  either  for 
life  or  for  years,  is  to  fix,  with  certainty,  the 
duration  of  interest.    In  leases  for  lives,  a 

(i)  Piowd.  is i.  (a)  Cro.  Eli*.  160. 
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lite  6r  liied,  or  tome  event  connected  with  a 
life  or  lives,  must  be  the  measure  of  the  in- 
terest. Even  these  limitations  admit  of  a 
great  variety,  of  which  the  following  are 
examples ! 

To  A.  for  his  life  ;  * 

To  ^.  for  the  life  of  B.; 

To  A.  for  the  lives  of  B.  and  C. ; 

To  A.  for  the  lives   of  himself,  B.  and 
C; 

To  A.  for  the  joint  liv^s  6f  himself  and  B. ; 

To  A.  and  B.  or  to  several  persons  for 
their  joint  lives. 

To  A.  and  B.  for  their  lives ; 

To  A.  for  her  widowhood. 

To  A.  while  she  shall  remain  sole ; 

To  A.  while  she  shall  remain  sole  and 
chaste ; 

To  A.  till  he  shall  return  from  Rome; 

To  A.  till  he,  or  some  other  person,  shall 
pay  a  sura  of  money ; 

To  A.  while  he  shall  remain  a  justice  of 
the  peace ; 

To  A.  till  he  shall  be  promoted  to  a  bene- 
fice in  the  church ; 

To  A.  and  B.  while  they  shall  be  resident 
in  Norfolk,  or  shall  be  justices  of  the  peace, 
for  the  county  of  Norfolk. 

In  short,  the  form  of  the  limitation  may 
be  varied  with  any  circumstance  connected 
with  the  life  of  man.  This  subject  is  folly  dis- 

l4 


;U2  ON  LEASES. 

cussed  in  the  Essay  on  Estates,  chap.  Estate 
-Jcar  Life.  In  some  instances,  the  estate  will 
be  merely  for  life,  notwithstanding  the  addi- 
tion of  a  limitation  to  the  heirs ;  as  in  the 
instance  of  a  grant  to  A.  and  his  heirs,  for 
the  lives  of  himself,  and  of  A.  and  JB. ;  or  for 
any  other  period  which  necessarily  must  de- 
termine with  a  life  or  lives.  In  such  instan- 
ces, the  heirs  are  named  merely  as  special 
occupants,  and  the  limitation  to  them  does 
not  create  an  inheritance.  The  reason  is  ob- 
vious :  the  interest  is  bounded  and  circum- 
scribed by  a  life  or  lives.  But  in  other  in- 
stances, the  addition  of  the  word  "heirs" 
will  make  an  estate  of  inheritance,  which, 
without  these  words,  would  have  been  merely 
a  freehold.  Thus  a  grant  to  A.  till  his  mar- 
riage, or  till  his  return  from  Rome,  will  be 
an  estate  for  his  life,  determinable  on  the 
event  which  is  expressed :  but  a  grant  to 
him  and  his  heirs  till  his  marriage,  or  till  his 
return  from  Rome,  will  give  an  estate  of  in- 
heritance determinable  on  that  event;  and 
in  case  the  event  shall  fail,  this  inheritance 
will  become  an  absolute  fee-simple.  The 
leading  rules  for  discriminating  an  estate 
merely  of  freehold,  from  an  estate  of  inhe- 
ritance, when  the  grant  contains  a  limitation 
to  the  heirs,  will  be  found  in  that  chapter 
of  the  Essay  on  Estates,  to  which  reference 
has  lately  been  made.    A  point  of  some  dif- 
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ficulty  (b)  is,  whether  an  estate  for  life  must 
be  measured  by  a  life  or  lives  actually  in 
being  at  the  time  of  the  grant.  It  is  now 
settled,  that  a  gift  by  way  of  remainder  or 
executory  devise,  or  springing  use,  to  a  per- 
son who  is  unborn,  for  his  life,  is  good. *  Hie 
only  restriction  is,  that  when  a  person  not 
tit  esse  nor  in  ventre  sa  mere,  at  the  death  of 
the  testator,  or  at  the  date  of  the  deed,  is 
made  tenant  for  life,  no  limitation  in  favour 
of  his  issue  as  purchasers,  will  be  good 
within  the  rule  against  perpetuities.  There 
is  one  point  in  which  there  does  not  appear 
to  be  any  decision,  viz.  whether  though  a 
grant  made  to  A.  for  his  life,  with  remainder 
to  his  first  son  for  life,  would  be  good;  a 
grant  to  A.  for  bis  life,  and  the  life  of  his 
first  son  then  unborn,  will  be  supported  ac- 
cording to  the  intention  of  the  parties.  A 
passage  in  Hawkins4  Abridgment  (c)  of  Coke 
upon  Littleton,  seems  to  question  the  validity 
of  a  grant  in  this  form,  quoad  the  life  of  the 
unborn  son.  His  language  is — "  by  a  gift 
"  to  A.  and  his  heirs,  his  heir  can  take  no- 
thing :  not  an  inheritance,  because  there  is 
no  possibility  of  its  continuing  for  ever; 
"  not  a  freehold  descendible,  because  such 
"  must  continue  during  lives  in  esse  only,  and 
"  no  man  can  create  a  new  estate/4 

(6)  Essay  on  Estates,  p.  408.  (c)  p.  19. 
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In  principle,  no  objection  seems  to  exist 
against  such  grant  The  law  of  perpetuities 
cannot  be  adduced  as  an  objection  against  a 
limitation  in  this  form.  Should  it  be  said,  that 
A.  may  die  before  the  son  is  born,  especially 
when  the  child  is  to  be  from  a  stranger,  and 
not  of  A.  himself,  it  may  be  readily  admit- 
ted, that  the  death  of  A.  will  occasion  the 
determination  of  the  estate  (d),  and  that  the 
estate  will  not  revive  on  the  subsequent  birth 
of  a  child.  But  on  the  policy  of  the  latf, 
^ven  against  perpetuities,  it  may  be  easily  in- 
ferred that  there  cannot  be  an  estate  for  the 
period  of  successive  fives  not  in  esse ;  as,  a 
gift  to  A.  for  his  life,  remainder  to  his  first 
son  fw  life,  remainder  to  the  first  son  of  that 
son  for  his  life,  and  so  on  in  succession  (c). 
Perhaps  the  same  rule  may  be  extended  to 
ft  grant  to  A.  for  his  life,  and  for  the  life  of 
his  first-born  son,  and  for  the  life  of  the  firet 
son  of  that  son,  &c.  &c. ;  and  yet  it  is  very 
difficult  to  find,  in  the  books  of  the  common 
law,  any  authority  which  denies  the  validity 
of  such  limitation  ;  except  the  limitation  be 
void,  upon  the  ground,  that  a  lease  for  life 
must  necessarily  be  for  the  life  of  a  person 
'  or  persons  in  being  at  the  date  of  the  lease. 

(d)  Poole  v.  Nedhamy  Yelv.      stone,  l  P.  W.  339.    $  Bait! 

149>  P-  198. 

(t)  Humberstone  v.  Humber- 


$qd^  ^sp^qffm  seems  to  h*ve  been  enter- 
tained on  this  poipt  by  the  practitioner*  of 
iqore  ancient  tipies,  wheo  the  rules  of  the 
common  law  were  mere,  simple  &nd  better 
naderf  tood  then  they  are  at  the.  present  day. 
They  seem  to  h&ve  accomplished  by  indirect 
means,  that  which  they  could  not  have  ao* 
coq^plished  with  certainty  and  confidence  by 
more  direct  limitation.  Instead  of  limiting 
en  estate  for  tbje  life  of  A.  and  his  first-born 
son,  &c.  they  were  wont  to  limit  an  estate 
lor  years,  if  4-  and  his  first-born  son,  &c. 
should  so  long  continue.  Also,  though  a 
limitation  to  A*  and  his  heirs  for  lives,  to  be 
born  in  succession,  may  not  be  good,  no 
doubt  is  to  be  entertained  of  the  validity  of 
a  limitation  to  A.  and  his  executors  for  a 
term  of  years,  if  he  and  the  heirs  of  his 
body,  or  he  and  his  heirs  of  a.  given  descrip- 
tion, shall  so  lqng  continue*  In  deeds  at 
the  common  law,  it  is  necessary  that  a  grant 
of  an  estate  of  freehold  should  be  made  to 
commence  immediately ;  in  other  words,  the 
freehold  must  not  be  put  in  abeyance.  This 
role  extends  to  grants  of  lands  in  possession, 
and  to  grants  of  the  reversion  of  lands,  and 
also  to  grants  of  incorporeal  hereditaments 
already  created  (/).  Grants  of  incorporeal 
hereditaments,  on  their  creation  de  novo,  are 

(/>  Bucklcr\  Cap,  a  Co.  5$.    Ewey  on  Est.,  c.  Freehold. 
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not  within  the  rule.  This  subject,  with  the 
reasons  on  which  it  depends,  is  fully  dis- 
cussed in  the  chapter  on  Freeholds,  in  the 
Essay  on  Estates ;  nor  does  the  rule  extend 
to  limitations  of  use,  either  in  bargains  and 
sales,  covenants  to  stand  seised,  or  uses  in 
conveyances,  nor  to  limitations  in  wills.  The 
use  may  be  limited  to  commence  at  a  day  to 
come,  or  upon  an  event,  and  it  will  be  good 
by  way  of  future  or  springing  use.  So  a 
limitation  in  a  will  may  be  good,  though  it  is 
to  commence  from  a  future  time,  or  upon  an 
event.  In  each  of  these  instances,  all  that 
the  law  requires  is,  that  the  time  at,  or  the 
event  upon,  which  the  est&te  is  to  vest  an  in- 
terest, shall  be  fixed  so  as  to  happen  within 
that  period  which  is  prescribed  by  the  rule 
against  perpetuities.  The  following  exam- 
ples will  illustrate  this  doctrine :  a  doctrine 
which  deserves  the  most  minute  attention, 
since,  from  its  defeating  the  intention,  it  is 
more  likely  to  surprize  into  a  mistake,  those 
who  are  not  intimately  acquainted  with  the 
rules  of  law  governing  real  property. 

1st,  A  lease  to  A.  for  a  life  or  lives,  to 
commence  from  next  Michaelmas,  is  void  ; 
being  a  lease  to  commence  in  future.  This 
case  supposes  livery  to  be  made  before 
Michaelmas  day.  Livery  after  the  day,  if 
made  in  person,  or  if  made  by  an  attorney 
with  sufficient  authority,  will  support  the 
lease ;  for  livery  to  hold  from  a  day  that  is 
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past,  is,  in  point  of  law,  livery  of  the  imme- 
diate freehold,  and  free  from  the  objection 
of  being  a  grant  to  commence  in  future :  in 
other  words,  to  place  the  freehold  in  abey- 
ance. Like  law  of  a  grant  by  deed  when  the, 
deed  is  delivered  before  the  day.  Evidence 
is  admissible  to  prove  that  the  deed  was. 
delivered  after  the  day . 
.  2dly,  A  bargain  and  sale,  or  covenant  to 
stand  seised  to  uses,  will  be  free  from  ob- 
jection, although  it  is  to  give  an  estate  of 
freehold,  to  commence  at  a  future  day,  or 
upon  an  event;  as  a  bargain  and  sale  to  A. 
and  his  heirs,  To  have  and  to  hold  to  A. 
and  his  heirs  from  and  after  Michaelmas 
day  now  next  ensuing.  So  in  a  conveyance 
to  uses,  an  use  may  be  limited  to  A.  and 
his  heirs,  from  and  after  a  given  day,  or  a 
particular  event.  In  all  these  instances,  «4. 
has  a  future  use,  to  be  executed  into  estate, 
from  and  after  the  appointed  period  or  de- 
signated event  In  the  mean  time,  the  use 
will  result  to  the  bargainor,  covenantor,  or 
grantor,  and  the  cestui  que  use  will  have 
merely  an  inchoate  interest,  and  not  an 
estate.  The  like  limitation  may  be  made 
by  will,  and  be  good  under  the  learning  of 
executory  devises. 

And  these  different  instruments  admit  of 
a  great  variety  of  such  limitations ;  circum- 
scribed by  no  other  rule,  than  that  the 
limitation  must  be  within  the  boundary  pre- 
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scribed  by  the  doctrine  agafrfrit  ££rpetuitfc& 
It  will  also  be  collected  frbtia  the  thhptfo  Off 
Freehold,  itt  the  Essay  ofa  Estates,  tfiat  tbi« 
rale  Against  the  abeyance  of  the  freehold,  M 
applicable  only  to  the  first  or  pdrticulAt 
estate.  Remainder!  expectant  On  dti  estate! 
of  freehold,  may  be  good  by  way  of  remain 
der,  although  they  are  limited  W  commence 
froia  a  future  time*  or  upott  an  event.  Sfich 
limitations  are  the  subject  of  the  doctrine  of 
contingent  remainders ;  aftd  provision  ii 
made  against  the  abeyance  of  the  freehold, 
by  the  rale  of  law  that  requires  these  Hurt-* 
t&tions  to  give  a  vested  interest  during  the 
particular  estate,  or, .  at  latest,  in  tie  instattt 
whten  that  estate  determines.  Nor  is  this  ruld 
extended1  to  limitations,  Which  though  sotfad- 
i*g  futnrely,  may  give  a  present  and  imme- 
diate interest,  as  in  the  instance  afforded  in 
Badge*  v.  Lloyd  (g)>  Weak  v.  Lfater  (h}9  an4 
Lady  Lanesborough  v.  F&x  (i). 

In  regani*  to  leases  fdr  yeart,  the  text 
books  seen*  to  propound  the  rule,  thtrf 
enwery  lease  for  years  shall  have!  a  certain 
Commencement  and  a  eertaiti  confimtance. 
It  is  essential,  that  the  time  of  duration* 
of  every  lease  for  years  shall  be  measured 
by  fixed  periods,  as  by  years,  months, 
weeks,  days1,  hours  j   minutes,   or  the'  like: 

(g)  Lord  Raym.  5^3.  (•)  Cist  T.  T«db.  *6a. 

(*)  Pottac*^  • 
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and.  it  pannot  be  measured  by  indefinite* 
periods  of  time,  as  so  many  years  as  A. 
shall  live,  or  till  an  event  shall  happen,  or 
the  like,  except  the  event  has  reference 
to  a  certain  period  of  time,  as  till  ^4-  shall 
attain  his  age  of  twenty-one  years,  or  till 
100  /.  shall  be  paid  out  of  a  rent  affording 
a&  income  of  10/.  a  year  (k) ;  and  though  it 
may  be  referred  to  A.  to  give  certainty  to 
the  duration  of  the  lease,  by  naming  the 
term,  he  must  name  the  term  during  the  lives 
of  the  lessor  and  lessee  (/). 

But  a  lease  for  years  may  have  a  colla- 
teral determination;  and  that  may  be  done 
indirectly,  which  cannot  be  accomplished  by. 
more  direct  means.  For  example :  a  lease 
for  so  many  years  as  A.  S.  shall  live,  will 
not  be  gpod  as  a  lease  for  years ;  but  a  lf&ee 
to  A.  for  100  or  any  other  number  of  years* 
if  he  shall  so  long  live,  will  be  a  good  lease, 
with  a  collateral  determination*  In  the  for- 
mer instance,  no  certain  limited  time  is  fixed 
for  the  duration  of  the  lease,  while,  in  the 
latter  instance,  certain  limits  are  prescribed . 
for  the  duration  of  the  interest;  and  the 
tenp,  though  determinable  on  the  death  of 
A.  has  this  limitation  only  by  way  of  colla* 
tteral  determination.  When  it  is  said,  thftt 
terminus  annorwn  certus   debet  esse,  et  deter* 

(A)  BUAop  of  BatX*  care,        (/)  1  Co*  155*.  &  C*>  3$. 
6  Rep.  35. 
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minatus  (m) ;  or  in  the  language  of  Lord ' 
Coke,  "  regularly  in  every  lease  for  years, 
the  term  must  have  a  certain  beginning 
and  a  certain  end'1  (n),  this  is  to  be  un- 
derstood in  its  legal  and  technical .  sense. 
The  only  circumstance  required  in  limita- 
tions of  terms  for  years  is,  that  a  precise 
time  shall  be  fixed  for  the  continuance  of 
the  terms ;  so  that  when  the  commence- 
ment of  the  term  is  ascertained,  the  pe- 
riod of  determination,  by  effluxion  of  time, 
may  be  known  with  certainty.  In  the  first 
place  a  term  may  be  limited  to  commence 
from  the  date  of  the  deed,  or  from  a  fu- 
ture period,  or  upon  an  event,  or  upon 
such  one  of  several  events  as  shall  first  hap- 
pen, or,  as  the  intention  shall  dictate,  from 
such  one  of  several  events  as  shall  last  hap- 
pen. The  general  forms  for  the  commence- 
ment of  a  lease  are,  from  the  date ;  from  the 
execution  or  the  making  of  the  deed  ;  from 
the  25th  day  of  March  now  next,  or  now 
last  past,  or  some  other  fixed  day  now  next 
ensuing,  or  which  is  past ;  from  the  death  of 
A.  or  the  death  of  A*  without  having  been 
married,  or  from  any  other  event ;  from  the 
forfeiture,  expiration,  or  other  sooner  deter- 
•mination  of  a  subsisting  term.     When  the 


(m)  Bracton,  lib.  9.  c.  9.  34, 35*    Co.  Litt  45>  b» 

(n)  BUkop  of  Bath's  case,  6  Co.  • .    • . 
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term  is  limited  from  a  day  that  is  past,  it 
commences  in  title,  only  from  the  execution 
of  the  deed.  The  title  cannot  have  retro- 
spect. The  words  of  reference  to  a  time 
past,  are  merely  for  the  purpose  of  compvta- 
tioftj  as  one  of  the  means  of  measuring  the 
duration  of  the  interest.  No  right  to  the 
profits  for  a  time  past  can  be  conferred  jt>y 
a  lease  in  this  or  any  other  form.  In  case 
the  lands  are  held  under  a  prior  lease,  so 
Jh&t  the  lease  in  question  grants  the  imme- 
diate reversion,  the  rent  from  Lady-day  past 
may  belong  to  the  second  lessee;  but  his 
right  to  this  rent  will  depend,  not  on  the 
period  fixed  for  the  computation  of  his  in- 
terest, but  on  the  rule  of  law,  which  consi- 
ders the  rent  to  belong  to  the  person  who  is 
the  owner  of  the  reversion  on  the  rent-day ; 
and  treats  each  portion  of  the  rent,  whether 
it  becomes  due  yearly,  half-yearly,  or  quar- 
terly, as  one  entire  demand,  belonging  to 
the  person  who  is  the  reversioner  on  the 
rent-day.  The  continuance  of  the  term  must 
be  measured  by  years,  months,  weeks,  days, 
or  some  other  period  equally  reducible  to  a 
certainty  with  years,  months,  weeks,  days, 
&c. ;  so  that  the  extreme  bounds  of  the  du- 
ration  of  the  interest  may  be  ascertained 
at  latest,  immediately  after  the  term  com- 
mences in  interest.  At  the  same  time,  how-  * 
ever,  that  the  law  requires  the  extreme 
boundary  to  be  fixed,  it  admits  of  conditions 
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to  defeat,  and  collateral  determinations  to  put 
an  end  to,  these  terms  in  the  mean  time, 
before  they  have  filled  the  measure  of  their 
continuance.  On  these  points,  the  more 
useful  information,  with  the  examples  and 
their  illustrations,  will  be  found  in  the  Essay 
on  Estates,  in  the  chapter  on  Estates  for 
Years,  and  still  more  fully  in  Bacon's  Abr. 
chapter  Leases.  It  may  be  useful  to  state 
&  few  distinctions,  by  way  of  contrast  be- 
tween leases  for  years  and  leases  for  live^ 
Such  contrasts  have  the  evident  advantage 
of  enabling  the  student  to  form  correct  opi- 
nions of  the  law,  upon  points  most  material 
to  be  understood.  . 

First,  by  the  rules  of  the  common  law,  an 
estate  of  freehold  (except  an  estate  of  free- 
hold in  a  thing  created  de  novo,  and  in  such 
thing  only  on  its  first  creation)  cannot  be 
limited  to  commence  at  a  future  time,  or 
upon  an  event ;  but  a  term  for  years  may 
be  limited  to  commence  from  a  future  time, 
or  upon  an  event. 

Secondly,  An  estate  of  freehold  cannot 
be  created  without  livery  of  seisin,  of  lands 
in  possession,  or  without  a  grant,  by  deed, 
of  lands  in  reversion ;  but  a  term  for  years 
may  be  created  without  livery,  and,  except 
in  particular  cases,  without  deed. 

Thirdly,  An  estate  of  freehold  once  cre- 
ated, cannot  be  transferred  without  livery  of 
seisin;  or,  being   of  incorporeal   heredita- 
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merits,  or  of  a  reversion  or  remainder,  with- 
out a  grant  by  deed.  A  term  for  years,  being 
merely  a  chattel,  may,  unless  it  is  an  incor- 
poreal hereditament  in  its  nature,  as  a  rent,- 
&c.  and  although  it  is  a  term  for  years  in 
reversion  or  remainder,  be  granted  from  per- 
son to  person  without  deed ;  but  a  term  fop 
years  in  incorporeal  hereditaments,  as  rents, 
cannot,  from  the  nature  of  the  subject,  be 
transferred  without  deed.  The  language  of 
Lord  Coke  (o)  on  this  point  is,  c?  Note  a  di- 
versity between  an  original  chattel,  of  a 
thing  that  properly  lyeth  in  grant*  apd  .a 
"  chattel  derived  out  of  a  freehold,  of  any 
"  thing  that  lyeth  in  grant.  For  example ; 
**  if  a  man  make  a  lease  for  years  of  a  vil* 
*'  lein,  this  cannot  be  done  without  deed  ; 
"  neither  can  the  lessee  assign  it  over  with* 
*•  out  deed,  because  it  is  derived  out  :of  a 
freehold  that  lyeth  in  grant :  but  the  ward- 
ship of  the  body  is  an  original  chattel  dur- 
ing the  minority  derived  out  of  no  freer 
"  hold ;  and  therefore*  as  the  law  createth 
"  it  without  deed,  so  it  may  be  assigned  over 
"  without  deed. 

*'  A  corporation  aggregate  of  many  cannot 
"  make  a  lease  for  years  without  deed,  in 
u  respect  to  the  quality  of  the  incorporation ; 
"  but  their  lessee  m$y  assign  it  over  without 
deed(p). 

(o)  Co.  Litt.  85,  a.  (p)  Co.  Litt.  85,  a. 
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-  "  if  an  advowson  be  holden  by  knights'* 
service,  and  the  tenant  dieth,  his  heir 
being  within  age,  the  lord  cannot  grant 
"  the  wardship  of  the  advowson  without 
"  deed,  because*  it  is  derived  out  of  an  in- 
"  heritance  that  lyeth  in  grant,  and  passeth 
^  not  by  livery;  for  jus  prasentandi  is  inoor- 
"  poreal  (q)." 

Fourthly,  At  the  common  law,  an  estate 
of  freehold  cannot  be  limited  to  vest  and 
re-vest  at  different  times,  so  as  to  be  in  esse 
for  a  time,  and  suspended  for  a  time.  This 
rule,  however,  is  confined  to  things  in  e»e, 
and  not  to  incorporeal  hereditaments,  as 
rents,  when  the  stipulation  is  annexed  to 
them  on  their  creation,  by  the  terms,  of  the 
original  .grant  (r).  In  their  nature,  terms  for 
years  may  cease  for  a  time,  and  be  in  esse 
for  a  time(*).  From  the  same  rule  it  fol- 
lows, that  an  estate  of  freehold  cannot  be 
-confirmed  for  a  time,  and  suffered  to  remain 
in  a  defective  state  for  the  residue  of  the 
time(f):  but  a  title  under  a  term  for  years 
may  be  confirmed  for  a  portion  of  the  time, 
and  left  in  statu  quo  for  the  remainder  of 
the  tirne(i*).  On  this  subject  Lord  Coke 
has  the  following  passages : 


iq)  Co.  Lkt  85,  a.  7  Rep.  70.    Litt  46;  a> 
(r)  Essay  on  Est.  cb.  Free-  (0    Litt.    5^,    5*0.     Co. 

hold.  Litt.  «97,  a. 
(*)  Eatl  of   Bedford  Case,         («)  Co.  Litt.  297,  a. 
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.    *  A   confirmation  can  make   no   fraction 

*  of  any  estate  to  extend  but  to  part  of 
44  the  estate  only  (#)/'  This  observation  must 
be  confined  to  estates  which  are  of  freehold 
tenure, 

»  "  If  the  parson  makes  a  lease  for  a  hun- 
44  dred  years,  the  patron  and  the  ordinary 
"  may  confirm  fifty  of  the  years  ;.■  for  they 
"have  an  interest,  and  may  charge  in. time 
"  of  vacation.  And  so  if  a  disseisor  makes 
a  lease  for  a  hundred  years,  the  disseisee 
may  confirm  parcel  of  those  years,  but  then 
44  it  must  be  by  apt  words;  for, he  must  not 
"  confirm  the  lease  or  demise,  or  the  estate 
u  of  the  lessee,  for  then  the  addition  for 
44  parcel  of  the  term  should  be  repugnant, 
"  when  the  whole  was  confirmed  before ; 
"  but  the  confirmation  must  be  of  the  land 
"  for  part  of  the  term.  So  may  the  con- 
"  firmation  be  of  part-  of  the  land ;  as,  if  it 
"  be  a  lease  of  forty  acres*  he  may  confirm 
44  twenty,  &c.  So  if  tenant  for  life  make 
44  a  lease  foF  a  hundred  years,  the  .  lessor y" 
[namely  the  original  lessor,]  "  may  confirm 
"  either  for  part  of  the  term,  or  for  part  of 
44  the  land.     But  an  estate  of  freehold  can- 

*  not  be  confirmed  for  part  of  the  estate, 
"  for  that  estate  is  entire,  and  not  several 
44  as  years  be  (y)."  \ 

But  the  land  may  be  confirmed  for  part  of 

* 
►  f 

m 

CO  Co.  Lit t.  296,, a.  (jO  Co.  Litt.  297,  a. 
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the  term :  thus  a  term  ibr  life  may  give  a 
eonfirmation  for  the  time  of  his  estate.  S* 
there  may  be  a  confirmation  to  a  rent  for 
life,  without  confirming  the  remainder  expec- 
tant on  that  estate,  Litt.  §  521.  So  one  of 
two,  estates  in  the  saute  person  may  be  con- 
firmed without  confirming  the  other  estate* 

It  was  a  refined  distinction,  that  a  con- 
firmation of  the  term  eo  nomine,  or  of  the 
estate,  precluded  any  qualification,  aiming 
at  a  confirmation  for  a  particular  period. 
The  old  books,  as  is  evident  from  the  pas- 
sage cited  out  of  Co.  Litt.  treated  the  term 
as  comprising  all  the  estate ;  and  the  words 
which  express  a  particular  time  for  the  du- 
ration of  the  confirmation,  as  inconsistent. 
In  modern  times,  this  distinction :  seems  to 
have  been  exploded.  See  Plowden  v.  Cart- 
aright  (z).  On  the  same  ground  it  was  for- 
merly held,  that  a  grant  of  lands  and  all  the 
estate*  or  of  all  the  estate  in  the  lands* 
would  render  an  habendum  for  a  particular 
time  repugnant.  This  point  was  overruled 
in  a  late  case,  by  which  it  is  decided,  that  an 
habendum  for  a  particular  time  will  be  ope- 
rative, and  the  deed  will  receive  the  con- 
struction, that  the  lands,  and  the  estate  in 
the  lands,  are  grafted  for  the  time  expressed 
in  the  habendum  (a). 

Fifthly,  An  estate  of  freehold  in  lands 
cannot  be  defeazanced  except  by  a  condition 

0)  i  Burr.  382.         (a)  Earl  of  t>aby  v.  Taylor,  1  East.  5<K» 
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contained  in  the  deed  granting  the  lands,  o* 
in  a  deed  executed  at  the  same  time,  and 
formiiig  part  of  the  same  transaction ;  but  a 
term  of  years  may  be  defeazaqced  by  a  deed 
executed  at  any  time  after  the  creation  of 
the  term. 

'  Sixthly,  An  estate  of  freehold  is  entire, 
aiid  cahnot,  by  the ,  rules  of  the  common 
law,  bfe  avoided,  by.  condition,  for  part  of 
thelBame,    It  must  be  wholly  avoided,  or 

s 

not  at  all;  while  9  term  for  years,  which  is 
merely  a  contract  fpr  the  possession,  may,  by 
defeasance,  be  avoided,  or  suspended  for  a 
time,  and  left  in  force  for  the  residue  of  the 
time. 

It  is  also  to  be  noted,  that  limitations  by 
way  of  use  and  by  executory  devise,  may 
defeat  part  of  an  estate  of  freehold  previously 
limited,   , 

Lastly,  An  estate  of  freehold  granted  by 
lease  at  the  common  law,  cannot,  by  means 
of  a  condition,  be  made  to  cease,  ipso  facto, 
by  the  operatic^  of  the  condition:  but  a 
condition  annexed  to  a  lease  for  years,  that 
the  lease  shall,  upon  a  particular  event,  be 
void,  will  actually  defeat  the  estate.  It  fol- 
lows, that  an  estate  of  freehold  to  which 
such  condition  is  annexed,  will,  after  the 
condition  is  broken,  remain  as  a  subsisting 
estate,  till  avoided  by  entry  or  claim  (b)9  and 

(6)  Co.  Litt.  314,  b. 
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consequently  may  be  confirmed  or  enlarged"  * 
while  a  term  of  years  thus  defeated  by  the^ 
condition,  will,  ipso  facto,  be  avoided;  and 
consequently  cannot  be  enlarged,  nor •  be 
confirmed  by  express  words,  or  acceptance 
of  rent(c);  since  a  confirmation  must  be  of 
an  estate  which  is  voidable  or  defeasible 
only,  and  not  of  an  estate  which  is  void. 
It  is  also  to  be  observed,  that  under  the 
learning  of  uses  and  executory  devises^  an 
estate  of  freehold  may,  by  a  conditional  limi- 
tation, operating  as  a  future,  or  springing, 
or  shifting  use,  or  by  an  executory  devise, 
be  made  to  cease,  ipso  facto>  without  entry 
or  claim. 

After  these  preliminary  observations,  it  will 
be  necess&xy  only  to  consider  the  formal parts 
of  a  lease,  and  the  cautions  to  be  observed 
in  preparing  instruments  of  this  description^ 

The  parts  of  a  lease  are, 

1st,  Its  style ; 

2dly,  The  parties ; 

Sdty,  The  consideration ; 

4thly,  The  grant; 

5thly,  The  parcels ; 

6thly,  The  exception ; 

7thly,  The  habendum ; 

8thly,  The  reservation ; 

9thly,  The  conditions  ;  and, 

lOthly,  The  covenants. 

(c)  Co.  utt.  215. 
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1st,  Leases  are  made  by  indenture,  or  by 
deed  poll. — Indentures  begin  with  the  words, 
This  Indenture,  &c. ;  while  in  deeds  poll  the 
exordium  is,  "  Know  all  Men  by  these  Pre- 
"  sents,  that  I,  A.  B.  in  consideration  of,  &c. 
M  have,  &c. ;'  or,  To  all  persons  to  whom  these 
presents  shall  come,  A .  B.  sends  greeting,  fyc. 
Know  ye  that,  &c. 

2dly,  In  indenture^  of  lease,  as  in  other 
deeds,  the  grantors — namely,  lessors — on  the 
one  part,  and  the  grantees — that  is,  the  les- 
sees— on  the  other  part,  should  be  named  as 
the  parties;  and  care  should  be  taken  that 
the  lessors  are  competent  to  make  a  lease, 
either  in  right  of  some  estate,  or  by  virtue  of 
some  power. 

Sometimes,  as  when  a  lease  is  made  pur- 
suant to  a  power,  which  requires  consent, 
or  is  made  by  a  trustee  who  has  no  right  to 
lease  without  the  concurrence  of  his  cestui 
que  trust,  the  person  whose  consent  is  so  re- 
quired, or  the  cestui  que  trust,  should  be  also 
named  as  a  party,  that  he  may  express  such 
consent,  or  give  his  concurrehce. r  And  when 
different  persons  having  different  interests, 
are  the  lessors,  the  number  of  parties  will  be 
increased.  As  often  as  the  person  who  is  to 
be  the  immediate  lessor,  has  merely  a  par- 
ticular estate,  or  a  doubtful  or  defeasible  title, 
there  should,  if  the  intention  requires  it,  be 
the  concurrence  of  those  persons,  who  may 
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give  stability  and  confirmation  to  the  'lease. 
When  A.  has  the  fee  under  a  defeasible  title, 
a  lease  granted  by  him  to  B.  will  be  -subject 
to  be  avoided  by  the  person  in  wham  the 
title  resides,  unless  that  pecson  confirms  the 
lease.  And  if -A.  b  tenant  for  life,  with 
remainder  to  B.  in  fee,  and  a  lease  is  made 
by  A  alone,  such  lease,  unless  warranted  by 
a  power,  wi}l  determine  on  the  death  of  A. 
That  the  lease  may  be  good  against  B.  and 
his  heirs,  he  should  join  in  the  lease.  And, 
as  already  noticed,  a  lease  made  by  A*, 
tenant  for  Hie,  with  the  confirmation  of-  B. 
who  has  the  remainder  or  reversion  in  fee {$, 
will,  during  the  life  of  j4*  be' construed  aethe 
lease  of  A.  and  the  confirmation  of  £. ;  and 
writer  die  death  of  A;  it  will  be  construed  as 
the  lease  of  J3- and  the  confirmation*  of  A,: 
consequently,  > the  rent .  reserved  by  the  tease 
mil  belong  to  the  person , who  is,  for  the  time 
being,  in  the  intendment  of  law,  the  leasing 
party  (e).  But  when  \<A.  has  the  fee  unrfer  a 
defeasible  title,  which  •  resides  in  B.  and  the 
Jease  is  made  by  A.  and  confirmed  by  JB„ 
A.  will  at  rail  times  be  deemed  the  lessor, 
and  JB.  be  •  deemed  the  confirming  party ; 
and  the  rent  reserved  by  the  lease,  will*  dur- 
ing the  term,  belong  to  the  lessor  and  his 
representatives.    It  will  be  obvious  in  this 

(<Q  Treporfs  Case,  6  Rep.  16.  (e)  Ibid. 
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place,  that  a  confirmation  will  be  available, 
though  proceeding  from  a  person  who  can- 
not make  a  valid  lease  in  point  of  interest;. 
That  a  man  may  lease  ia  point  Of  interest*  he 
must  be.  seised,  or  have,  a  vested  estate;  but 
the  confirmation  of  a  lease  will  be.  binding, 
although  it  proceeds  from  a  person  who  has 
merely  a.  right  or  title,  and  not  an  estate* — 
Under  these  circumstances,  the  confirmation 
operates  by  way  of  release  of  right ;  and  th£ 
law  favours  releases,  and  confirmations*  which 
partake  of  the  same  nature,  .7 

3dly,  A  consideration  is  not  of  the  e&jcgiee 
of  a  lease,  except  in  bargains  and  sqles*  Jp 
operate  under  the  statute  Of  uses.;  aftd,$Y$p 
in  assurances  of  .that  nature,  the  reservation 
of  a  rent  will  be  a  sufficient  consideration*  (/). 

In  general,  a  consideration  will  not  v&ate 
a  lease,  except  it  is  made  under,  a  power, 
and  thai  power  restrains  the  lessor  from  tak- 
ing any  fine,  premium,  or  foregift.  Wh§n 
.such  restriction  is  imposed:  00, the  power, 
then  to  receive  any  consideration/ will  defeat 
the  lease ;  and  consequently*  to.  express  a 
consideration,  is  to  make  •  the  lease  void  on 
the  face  of  it,  as  far  as  depends  or  ihe 
power. 

In  all  other  cases,  when  a  lease  is  made 
for  a  consideration,  the  consideration  should 

> 

(/)  Barker  v.  Kcate>  9  Mod.  249. 
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be  expressed  in  such  terms  as  will  correctly 
describe  it.  Of  course,  when  the  considera- 
tion is  a  valuable  one,  there  should  be  a 
receipt  for  the  same.  To  these  observations 
there  is  an  exception  in  practice :  bishops 
and  other  ecclesiastical  corporations,  by 
whom  renewals  are  granted  at  the  ancient 
rent,  seldom  permit  the  consideration  of 
the  renewal  to  appear  on  the  face  -  of  their 
leasee 

4thty,  In  demises  at  the  common  law,  the 
operative  words  should  be,  "  demise,  grant, 
"  and  to  form  let  (g)  f  and  in  leases  to  ope- 
rate through  the  medium  of  the  statute  of 
uses,  the  operative  words  should,  in  strict 
propriety,  though  this  is  not  absolutely  ne- 
cessary, be  "  bargain  and  $ett{h)" 

In  demises  for  terms  of  years,  by  way  of 
mortgage,  the  Operative  words  generally  used 
are,  "grant,  bargain,  sell,-  and  demise;" 
and  when  the  lease  is  made  under  a  power, 
there .  should  be  a  reference  to  the  power, 
*and  the  words  of  the  power,  as  "  direct, 
"  limit,  and  appoint/'  or  the  like,  should  be 
used.  To  the  words  of  appointment  may 
be  added,  the  words  of  the  common  law 
demise ;  and  they  may  be  introduced  by  a 
clause  to  this  effect,  viz.  "  And  by  way  of 
"further  assurance,  the-  said  hath 

(g)  Co.  LHU45.  a-        (A)  Butter'*  Co*  Litt.  note  to  p.  271,  b. 
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*'  granted,"  &c.  And  in  this,  as  in  other 
deeds,  the  grantor  and  grantee  should  be 
named  in  this  part  of  the  assurance;  and 
when  there  are  several  grantors,  the  clause 
"  Have  and  each  of  them  hath  granted/'  &c. 
should  be  inserted;  and  when  the  lease  is 
made  in  pursuance  of  a  power  given  to  two 
persons  jointly,  it  is  more  correct  to  use 
joint  words  of  appointment,  without  any 
words  to  give  a  distributive  construction  to 
the  acts  of  the  parties.  Abo,,  when  any 
consent  is  required  to  the  execution  of  a 
power  of  leasing, .  or  trustees  lease  with  the 
♦consent  of  the  cestui  que  trust,  such  consent 
should  be  expressed  in  this  part  of  the  lease* 
And  as  often  as  any  particular  mode  of  exe- 
cution and  attestation  is  required,  a  refer- 
ence to  such  mode  of  execution  and  attesta- 
tion should  be  made  in  this  part  of  the 
deed,  and  the  deed  should  have  a  corre- 
sponding attestation.  The  attestation  is 
essential;  while  the  expression  in  the  deed 
is  formal  only.  The  observations  on  this 
subject  will  be  found  more  fully  detailed  in 
the  chapter  on  Appointments ;  for  all  leases 
made  in  pursuance  and  exercise  of  a  power 
of  leasing,  contained  in  a  conveyance,  or 
.devise  to  uses,  are,  in  strictness  and  pro- 
priety, appointments  by  way  of  lease,  and 
not  leases  or  demises.  The  term  "  demise 
u  or  lease,"  is,  in  propriety,  confined  to  leases 
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to  operate  under  the  rules  of  the  common 
law. 

A  question  frequently  arises,  on  informal 
instruments,  whether  the  instrument  ope- 
rates as  a  lease,  or  as  a  contract  for  a  lease ; 
in  other  words,  whether  it  confers'  a  legal 
and  perfect  title,  or  merely  a  right  to  liare 
a  specific  performance i  of  the!  contract,  by 
a  lease  to  be  granted  in  performance  of  the 
agreement         ;      :  • 

In  Baxter  v.  Browne  ($),  an  agreement  was 
with  all  convenient  speed  to  grant  a  lease ; 
and  they  (the  intended  lessors)  did  there- 
by set  and  let  to  him  All  that,  &c.  To 
hold  for  twenty-one  years  from  Candle- 
mas Day  then  next,  at  the  rent  of  290  L 
per  annuih,  payable  half-yearly,  with  a  pro- 
viso, that  the  lease  should  be  void  on  non- 
payment of  rent,  alienation,  &c.  and  that 
such  lease  should  contain  usual  covenants 
on  the  part  of  the  lessors 'and  lessee,  and 
certain  special  covenants  therein  mentioned, 
in  one  of  which  the  words  this  demise 
occurred;  and  it  was  held  that  this  was 
clearly  a  good  lease  in  prasenti,  with  an 
agreement  to  execute  a  more  formal  and 
perfect  lease  in  futtoro.  The  court  observed, 
that  the  operative  words,  let  and' set,  were  in 
the  present  tense ;  that  a  reference  was  made 

(i)  2  BI.  Rep.  973. 
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to  this  demise.  It  is  observable,  that  there 
had  been  fourteen  years  possession  under 
this  instrument,  and  the  lessors  of  the  plain- 
tiff had  accepted  rent.  Under  such  circum- 
stances, the  court  observed,  if  the  words  of 
the  lease  could  import  an  immediate  legal 
demise,  the  court  would  support  it  as  such.- 

In  Goodtitle  ex  dem.  Estzvick  v.  Way  Qc)9 
Lord  Abingdon  entered  into  an  agreement 
with  Way,  which'  contained  these  words : 
u  The  said  Earl  of  Abingdon  doth  hereby 
u  agree  to  let,  and  the  said  Richard  Way 
agrees  to  rent  and  take  for  the  term  of 
seven,  fourteen,  or  twenty-one  years,  in 
case  the  said  Earl  shall  so  long  live,  at  and 
c<  for  the  rent  of  1,400/.  a  year,  to  be  paid 
"  half  yearly  (the  said  Earl  to  pay  or  allow 
"  all  manner  of  tithes  and  taxes,  both  ordi- 
u  nary  and  extraordinary,)  all  his  estate,  &c. 
"  at  Ryeot.  It  is  agreed  the  said  Richard 
"  Way  shall  enter  upon  all  the  said  premises 
"  immediately,  but  not  commence  payment 
u  of  the  rent  until  Lady-day  next.  It  is 
"  further  agreed,  that  leases  with1  tlie  usual 
"  covenants  shall  be  made  and  executed  by  tlie 
tt  parties  on  or  before  Michaelmas  next!*  And 
the  court  were  all  of  opinion,  that  this  was 
not  a  lease.  <  They  said  the  case  of  'Sturgeon 
v.  Painter,(l)  was  in  point.     They  also  ob- 

(*)  l  Term.  Rep.  735.  (/)  Noy,  128. 
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served,  that  in  the  present  case  there  was 
an  express  stipulation,  that  leases  should 
be  drawn  before  Michaelmas;  therefore  it 
plainly  was  not  the  intention  of  the  parties 
that  this  agreement  should  operate  as  a  lease, 
but  only  that  it  should  give  the  defendant  a 
right  to  immediate  possession  till  a  lease  could 
be  drawn. 

In  Doe  on  dem.  6f  Coore  v.  Clare  (m), 
T.  Tidd,  who  was  entitled  to  certain  copy- 
hold messuages  in  reversion  after  an  estate 
for  life,  agreed,  by  an  instrument  in  writing 
under  his  hand  and  seal,  upon  an  agreement 
stamp,  that  in  case  he  should  be  seised  of  or 
entitled  unto  the  said  messuage,  &c.  on  the 
death  of  Mary  Slathorn,  he  would,  imme- 
diately on  her  death,  demise  and  let  the  same 
to  the  said  T.  Clare,  on  the  terms  and  condi- 
tions thereinafter  mentioned;  and  therefore 
the  said  T.  Tidd  did  agree  to  demise  and  let 
unto  the  said  T.  Clare,  all,  &c.  To  hold  to 
the  said  Clare  from  and  immediately  after  the 
death  of  the  tenant  for  life,  for  the  full  and 
whole  term  of  twenty-one  years,  at  a  yearly 
rent ;  the  first  payment  to  be  made  on  the  first 
quarterly  day  after  the  death  of  the  tenant 
for  life :  and,  after  several  covenants  on  the 
part  of  Clare,  Tidd  covenanted,  that  after 
the   death   of  Mary    Slathorn,   and  his  be- 

(»)  2  Term  Rep.  739.    Lady  Montagues  Case,  Cro.  Ja.  301. 
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coming  entitled  to  the  premises,  he  would 
procure  license  to  let  the  said  premises,  and 
also  covenanted,  that  Glare  should  peaceably 
enjoy  for  the  said  term  of  twenty-one  years ; 
and  it  was  held  that  this  agreement  did  not 
amount  to  a  lease.  The  court  relied  parti- 
cularly on  two  circumstances :  1st.  That  if 
the  agreement  were  held  to  be  a  lease,  a 
forfeiture  would  be  incurred,  which  was  con- 
trary to  the  intention  of  the  parties,  as  ap- 
peared by  the  agreement  to  procure  a 
license:  2dly,  That  the  stamp  was  conform- 
able to  the  nature  of  an  agreement  for  a 
lease,  and  not  adapted  to  an  absolute  lease. 

The  result  of  all  the  cases  appears  to  be, 
that  the  instrument  will  operate  either  as  an 
actual  lease,  or  as  an  agreement  for  a  lease, 
according  to  the  intention  of  the  parties,  as 
that  intention  can  be  collected  from  the  en- 
tire instrument. 

In  general,  an  express  agreement  to  exe- 
cute a  formal  lease  at  a  future  day,  is  evi- 
dence of  an  intention,  that  the  instrument 
shall  operate  as  a  mere  executory  agreement, 
and  not  as  an  actual  lease.  But  when  there 
are  words  of  actual  demise,  in  the  present 
tense,  these  words  will  amount  to  an  imme- 
diate lease,  though  they  are  accompanied 
with  other  words,  containing  an  agreement 
for  the  execution  of  a  formal  lease,  at  a  fu- 
ture day.  Under  these  circumstances,  the 
words  of  the  agreement  do  not  control  the 

VOL.    II.  N 
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operation  of  the  wordp  of  express  d#ni$Q. 
They  cannot  explain  words  in  which  there 
is  no  ambiguity.  But  when,  instead  of  the 
words  " doth  demise"  &c.  the  words  "  doth 
«  agree  to  demise/'  are  used,  these  words 
may  be  explained  and  qualified  by  the  con- 
text of  the  instrument 

5thly,  The  parcels  should  be  fully  der 
scribed;  at  least  should  be  described  with 
sufficient  certainly;  and  such  exceptions 
should  be  introduced  as  are  necessary  to 
accomplish  the  intention  of  the  parties. 

In  demises  for  long  terms  of  years,  the 
parcels  should,  in  general,  be  taken  from 
the  last  purchase  deed.  But  in  farming 
leases,  building  leases,  &c  a  new  depcrip* 
tion  is  generally  adopted ;  and  in  particular 
in  farming  leases,  the  description  may  be 
very  concise,  since  reference  to  the  last  oc* 
cupier,  &c.  seems  the  only  distinguishing 
circumstance  which  is  material,  in  addition 
to  the  name  and  contents  of  the  farm,  &c. 
Thus  the  description  may  be,  "All  that 
"  called  ,  situate  in  the  parish  of 

w  ,  now  or  late  in  the  tenure  or  oc- 

"  cupation  of  ,  and  containing  by 

*-*  estimation  or  thereabouts/' 

In  appointments  by  way  of  demise,  under 
powers,  the  parcels  are  generally  introduced 
in.  the  recitals,  and  granted  with  reference 
to  the  description  in  the  recital.  Circum- 
stances, however,  render  even  a  departure 
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ftoift  this  form  convenient;  and,  generally 
speaking,  it  is  desirable  to  have  the  descrip- 
tion bf  the  parcels  in  the  operative  part  of 
the  instrument. 

In  all  demises,  the  general  words  should 
be  introduced,  and  in  demises  or  appoint* 
ments  for  long  terms  of  years,  the  clause  of 
all  the  reversion,  is  usually  inserted.  The 
clause  of  "  all  the  estate"  should  in  all  leases 
be  omitted  as  informal. 

In  farming  leases,  &c.  the  clause  of  u  all 
the  reversion"  is  also  to  be  omitted. 

But  the  addition  of  the  clause  of  "  all  the 
"  estate,"  though  improper,  is  no  longer  so 
obnoxious  as  it  was  formerly  considered 
The  only  instance,  in  which  this  clause  can 
militate  against  the  intention  of  the  parties, 
is  when  it  is  introduced  into  an  instrument, 
intended  to  be  a  lease  by  a  person  who  has 
a  term  for  years.  There  are  cases  in  the 
books,  which  would  lead  to  the  inference, 
that  the  clause  "  all  the  estate"  would  pass 
all  the  interest,  and  consequently  the  whole 
term,  of  the  grantor,  and  that  a  subsequent 
habendum,  introduced  with  a  view  of  creating 
a  particular  estate,  would  be  repugnant  and 
rejected.  It  is  now  decided  (n),  and  with 
great  reason,  that  the  express  limitation  in 
.the  habendum  will  qualify  the  words  of  grant 

in  the  parcels,  and,  on  the  context,  the  in- 

*  .... 

(n)  Earl  of  Derby  v.  Taylor,  East,  502. 
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strument  will  import,  and  be  construed,  to 
be,  a  demise  or  grant  of  the  lands,  and  of 
all  the  estate  therein,  for  the  particular 
term ;  and  thus  the  intention  of  the  parties 
will  be  established,  and  the  deed  will  ope- 
rate as  a  demise  of  a  portion  of  the  estate, 
and  not  as  a  grant  of  the  entire  interest. 

6thly,  When  the  intention  requires  it,  an 
exception  should  be  added.  The  rules  of 
law  to  be  observed,  in  regard  to  exceptions, 
will  be  found  in  the  chapter  on  Releases. 

7thly,  In  this  species  of  assurance  also, 
an  habendum  is  generally  introduced.  As  in 
other  instruments,  so  in  this  species  of  as- 
surance, it  is  a  formal  and  not  a  necessary 
part  of  the  deed. 

And  all  the  observations  made  on  the 
habendum  in  releases,  are  equally  applicable 
to  the  habendum  in  a  lease,  except  in  the 
particulars  to  be  collected  from  the  observa- 
tions which  follow. 

Frequently,  it  is  required  by  powers, 
that  the  lease  shall  be  made  in  possession, 
and  not  in  reversion,  or  by  way  of  future 
interest.  Therefore,  in  executing  powers,  this 
stipulation  must  be  observed. 

So  in  common  law,  leases  for  lives,  which 
pass  an  estate  of  freehold,  the  freehold  must 
be  granted  as  a  present  and  vested  interest, 
and  not  be  placed  in  abeyance.  But  to 
leases  for  lives,  made  under  powers,  unlaw 
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the  contrary  is  required  by  the  power,  it  is 
no  objection  that  the  term  is  granted  by  way 
of  future  interest,  since  it  may  operate  as  a 
springing  or  future  use. 

With  the  exceptions  which  have  been  no- 
ticed, leases  for  years  may  be  granted  to 
take  effect,  either  from  the  execution  of  the 
deed,  or  from  a  future  day,  or  any  event, 
in  the  limitation  of  a  term  for  years,  the 
continuance  of  the  term  must  be  definitively 
marked,  so  that  the  time  of  its  continuance, 
or  rather  the  precise  period  of  its  deter- 
mination, may  be  ascertained,  at  latest, 
from  the  period  of  its  commencement  in 
interest. 

On  this  subject,  all  the  observations  neces- 
sary to  be  attended  to,  will  be  found  in  the 
Essay  on  Estates,  chap.  Years,  and  in  the 
preceding  part  of  this  chapter. 

Sometimes,  to  leases  for  years  a  collateral 
determination  is  annexed.  This  collateral 
determination  should  be  expressed  in  the 
most  clear  and  precise  terms. 

The  greater  difficulty   is  experienced  to 

express  the  contingency,  when  the  estate  for 

years  is  to  continue  in  one  alternative  till. 

several  events  shall  happen,  and  in  another 

alternative  till    one  event  shall   happen, — 

Cases  of  this  sort  sometimes  require  nice  and 

critical  attention.    The  contingency  should 

be  so  fully  and  clearly  expressed,  that  the 

construction  may  not  admit  of  any 

k  3     • 
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guity,  or  be  doubtful  in  the  interpretation. 
Every  case  of  this  sort  must  depend  on  its 
own  peculiar  circumstances.  The  form  may 
be  to  this  effect,  viz. 

"  For  ninety-nine  years,  if  A*  shall  so 

"  long  live,  and  B.  his  son  shall  be  a 

"  minor ;    or  which    shall  first  happen 

"  until  jB.  shall  be  married." 

Sometimes  the  contingency  may  defer  the 

operation  of  the  collateral  limitation,  till  the 

last  of  several  events  shall  happen ;  as,  "  to 

'*■ A.  for  ninety-nine  years,  if  JB.  shall  so  long 

"  live,  or  if  there  shall  be  issue  of  bis  body, 

"  or,  which  shall  last  happen,  if  there  shall 

"  be  a  default  on  the  part  of  C.  to  pay  to  D. 

"  his  executors,    administrators,   or  assigns, 

"the  sum  of  1000//' 

These  forms  may  be  varied,  so  as  to  be 
increased  to  a  number  almost  indefinite* 
Every  case  must  depend  on  its  own  circum- 
stances, and  the  intention  of  the  parties. 
The  more  material  point  is  to  use  the  words 
"  and"  and  "  or,"  as  conjunctives  or  dis- 
junctives in  their  strict  grammatical  appli- 
cation; and  to  render  their  purport  so 
clear,  certain,  fixed,  and  determined,  that 
no  question  may  be  fairly  raised  on  the  sense 
in  which  these  words  are  used*  Expressions 
to  this  or  the  like  effect  are  best  adapted  to 
remove  all  ground  for  doubt,  viz. 

"  If  A.  shall  die  unmarried,  and  als» 
c*  without  issue  ;Mor  .       ^ 
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u  If  he  shall  die  under  the  age  of 

*  #  u  twenty-one  years,  or  if  he  shall  die 

"  after  that  age  without  having   been 
"  married." 
In  all  cases  to  add  the  words  "  also"  or 

*  likewise"  after  the  word  "  and,"  will  prove 
that  word  to  be  used  as  a  conjunctive ;  and 
to  repeat  the  word  "  if/'  or  the  words  "  in 
't  case/'  after  the  word  "  or,"  will  leave  no 
doubt  of  its  being  used  as  a  disjunctive. 

These  observations  will  also  be  found 
equally  applicable  in  penning  covenants- 
conditions,  and  limitations  by  way  of  exe+ 
cutory  devise. 

A  lease  for  years,  if  A.  and  B.  shall  so 
long  Arc,  will  determine  on  the  death  of 
either  of  these  persons  (n) ;  and  unless  such 
is  the  intention,  the  clause  should  be  ex- 
pressed in  these  words:  "  If  A.  and  B.  ot> 
**  either  of  them  shall  so  long  live  f  so  as  to 
keep  the  term  oti  foot  until  the  death  of  the 
survivor  of  these  persons. 

A  distinction  of  the  same  sort,  but  with  a 
different  conclusion,  is  applied  to  leases  for 
lives.  Thus  a  lease  for  the  lives  of  A.  and  B. 
is  a  lease  during  the  lives  of  them,  and  the 
survivor  of  them  (o).  But  a  lease  daring 
stich  time  as  A.  and  B.  shall  be  justices  of 

(»)  Brudnel's  Case,  5  C*.  g. 

<o)ibi<r.  .  .    . 
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the  peace,  is  a  lease  only  during  such  time 
as  both  of  them  shall  continue  in  that  of- 
fice (p).  It  is  apprehended,  a  lease  until 
A.  and  6.  shall  return  from  Rome,  would  be 
a  lease  until  the  return  of  both  of  them ;  be- 
cause  the  return  of  one  of  them  does  not 
satisfy  the  words  of  the  limitation.  In  short, 
all  cases  of  this  sort  depend  on  the  inten- 
tion expressed  by  the  words  of  limitation. 
Though  the  resolutions  in  Brttdnel's  case  are 
considered  as  sound  law,  the  reason  assign- 
ed for  .  these  resolutions  is  not  quite  satis- 
factory. 

8thly,  In  most  leases,  a  rent  is  reserved, 
.    The  general  rules  are, 

1st,  It  cannot  be  reserved  to  a  stranger ; 
and, 

2dly,  It  may  be  reserved  to  the  heir,  &c, 
without  being  reserved  to  the  ancestor,  &c; 

but  the  heir  takes  it  as  incident  to  the  re- 
version ;  and,  for  that  reason,  it  may  be  re- 
leased or  disposed  of  by  the  ancestor  (q). 

The  rent  ought  to  be  reserved  during  the 
term,  unless  particular  circumstances  require 
that  it  should  be  reserved  only  for  a  part  of 
the  term;  for  it  may  be  reserved  to  com- 
mence from,  and  after  a  given  time  or  a 
given  event,  or  to  cease  before  the  end  of 

(p)  Brudnel's  Case,  5  Co.  9. 

(q)  Bacon's  Abr.  Rent      Co.  Litt.  313.  b.  &  note.      Oates 

v.  Frith,  Hob.  130. 
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the  term.  With  this  qualification,  jthe  sure 
way  is  to  reserve  the  rent  during  the  term, 
and  then  it  is  incident  to  the  reversion. 
And  when  the  rent  is  reserved  during  the 
term,  it  will  belong  to  the  heir,  executor, 
or  assignee,  who  for  the  time  being  shall  be 
owner  of  jthe  reversion,  notwithstanding  the 
omission  of  words  of  reservation  to  the 
heirs  (r). 

But  unless  the  rent  is  reserved  generally, 
without  saying  to  whom  (*),  or  is  reserved 
during  the  term*  it  cannot  go  to  the  heirs  or 
executors  unless  they  are  named ;  for  it  will 
determine  on  the  death  of  the  lessor  (t).  And 
though  the  rent  is  reserved  to  the  lessor  and 
his  assigns,  yet,  as  the  assignee  comes  in  the 
place  of  the  lessor,  it  will  determine,  as  to 
the  assignee,  on  the  death  of  the  lessor  («). 

So  if  a  man,  who  is  seised  in  fee,  makes 
a  lease,  and  reserves  a  rent  to  himself  and 
his  executors  generally,  without  saying  dur- 
ing the  term  (#),  the  executors  cannot  hav$ 
this  rent,  though  they  are  named;  because 
they  are  not  the  representatives  of  the  lessor 
quoad  the  reversion,  to  which  this  rent  is  an- 


(r)  Sacheverel  v.  Frogate,  a         (f)  Co.  Liu.  47.  s  Roll.  Abr. 
Sand.  367.  Ventr.  162.    Surry     450. 

v.  Brown,  Latch.  99, 100.  Bac.         («)  Co.  Litt.  47..    Wooton  v. 
Abr.  Rent.  Edwin,  1a  Rep.  36. 

(*)  Co.  litt  47.  a.  (x)  Richmond  v.  Butcher,  12 

Co.  36,  is  over-ruled. 
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fiesed,  and  the  heirs  cannot  have  the  tent* 
because  they  are  not  named  (#)* 

Also,  and  for  the  same  reason,  tmtatk 
fn/utandtBi  if  a  man,  who  had  a  term  for 
years,  make  an  underlease,  reserving  rent  to 
himself  and  Aw  Ae«Vs,  without  limiting  it  to 
be  during  the  term,  neither  the  heirs  or  exe- 
cutors can  have  this  rent;  but  as  has  been 
already  noticed  (2),  a  reservation  during  the 
term  will  cure  any  defect  in  naming  the  re- 
presentatives, and  will  also  Supply  the  omis* 
sion  to  name  them  (a). 

When  different  rents  are  to  be  reserved 
for  different  periods,  the  commencement  and 
continuance  of  each  rent  should  be  clearly 
marked. 

As  apparently,  an  exception  to  the  gene* 
ral  rule,  that  a  rent  cannot  be  reserved  to  A 
stranger,  it  may  be  observed,  that  if  a  man 
who  has  a  power  under  a  settlement  to  uses, 
reserves  the  rent  to  him  and  his  heirs,  this 
rent  will  be  incident  to  the  reversion,  and 
belong  to  the  persons  who  from  time  to  time 
shall  be  seised  of  the  reversion  subject  to 
this  lease  (b). 

So  also  if  he  reserves  the  rent  to  himself, 
and  every  person  to  whom  the  reversion  and 

(y)  Co.  Iitt  47.  <t  Roll,  Abr.         («)  Drake  v.  Milady,    Cto. 
450.  Car.  207. 

(z)  Ventf .  161 ,  (6)  Whitttak's  Case,  S  Rep. 

69. 


ON  LEASES.  W1 

inheritance  of  the  land  shall  belong  during 
the  term  (c). 

-  Rents  reserved  upon  leases  made  tinder 
powers  in  settlements,  are  generally  reserved 
to  the  lessor  and  his  assigns,  and  to  the  per-* 
son  or  persons  to  whom  for  the  time  being, 
and  from  time  to  time,  the  reversion  of  ther 
premises  immediately  expectant  on  the  said 
term,  shall  belong. 

The  advice  of  Lord  Coke  is,  to  reserve  the 
rent  during  the  term  (d). 

And  in  leases  under  powers,  the  rent 
should  be  reserved  in  such  other  mode,  as  is 
required  by  the  circumstances  of  the  power. 

For  instance:  the  rent  must  be  reserved 
half  yearly  or  quarterly,  if  it  is  so  required 
by  the  power.  And  in  leases  made  by  hus- 
band and  wife,  tenants  in  tail,  and  eccle- 
siastical persons,  under  the  different  ena- 
bling statutes,  the  reservation  should  be  in 
strict  compliance  with  the  words  of  the  dif- 
ferent acts  of  parliament  (e). 

In  this  place  it  will  be  proper  to  observe, 
that  whpn  tenant  in  tail  makes  a  lease,  reserv- 
ing rent  to  him  and  heirs,  this  rent  will  be 
incident  to  the  reversion,  and  belong  to  the 
issue  in  tail,  if  the  reversion  shall  descend 


<£)  Whitelock's  Case,  8  Rep.         (d)  8  Rep.  71. 
71.  (c)  See  Bac.  Abr.  ch.  Leases. 
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to  them,  though  they  are  not  the  general 
heirs  (/). 

And  if  a  person,  seised  ex  parte  rnaternd, 
or  in  any  other  special  manner,  makes  a 
lease,  reserving  a  rent  to  him  and  his  heirs, 
this  rent  will  also  be  incident  to  the  rever- 
sion, and  belong  to  the  heir  inheritable  to 
the  estate,  descending  to  him. 

The  like  law  applies  to  reservations  of 
rent  for  lands  in  Borough  English  and  Gavel- 
kind. 

But  if  a  man  seised  in  fee,  makes  a  grant 
in  fee,  reserving  a  rent  to  him  and  his  heirs, 
in  this  case,  as  there  is  no  reversion,  the 
rent  will  be  considered  as  a  new  acquisition. 
And  although  the  grantor  was  seised  in  fee 
ex  parte  maternd,  this  rent  will  be  descendi- 
ble to  his  heirs  generally,  and  consequently 
his  paternal  heirs  will  be  preferred  (g). 

In  Co.  LitL  169,  b,  however,  it  is  observ- 
ed, <c  If  two  coparceners,  by  deed  indented, 
"  alien  both  their  parts  to  another  in  fee, 
"  rendering  to  them  two  and  their  heirs  a 
€i  rent  out  of  the  land,  they  are  not  joint 
"  tenants  of  this  rent,  but  they  shall  have 
"  the  rent  in  course  of  coparcenary,  because 
"  their  right  in  the  land,  out  of  which  the 
"  rent  was  reserved,  was  in  coparcenary. " — 
For  this  passage,  no  authority  is  cited  by 
Lord  Coke ;  and  the  authority  to  which  re- 

(/)  Hard.  89.    Vent  163.  (g)  Co.  Litt  la. 
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Terence  is  made  by  one  of  the  editors,  is  in- 
applicable ;  and  if  the  position  cited  from 
p.  12,  of  the  same  book  be  law,  as  it  seems 
to  be,  the  doctrine  of  Lord  Coke  in  p.  169 
is  irreconcileable. 

From  Finch's  Law,  octavo  edition,  p.  9> 
there  may  be  collected  the  distinction,  that 
if  two  coparceners  make  a  lease,  reserving 
rent,  they  shall  have  this  rent  as  coparceners, 
as  they  have  the  reversion ;  bnt  if  they  grant 
the  reversion,  excepting  the  rent,  so  that  the 
rent  is  severed  from  the  reversion,  then  they 
shall  be  joint  tenants  of  the  rent.  A  fortiori 
in  the  example  given  by  Lord  Coke,  the  co- 
parceners, since  they  retained  no  reversion, 
ought  to  be  deemed  joint  tenants  of  the 
rent.  The  instance  put  by  Finch,  has  the 
singularity,  of  an  interest,  which  was  several, 
becoming  joint,  and  it  is  an  anomaly,  and 
the  doctrine  advanced  in  this  passage  is 
questionable. 

In  regard  to  rents  reserved  by  deed,  or 
without  deed,  it  is  to  be  observed,  that  an 
indenture  may  operate,  as  to  the  rent,  by  way 
of  estoppel ;  so  that  if  two  joint  tenants  lease 
by  indenture,  reserving  rent  to  one  of  them, 
this  person  alone  shall  have  the  rent ;  though 
if  the  lease  had  been  by  deed  poll,  or  writing 
only,  the  rent  would  have  been  incident  to 
the  reversion,  and  consequently  belonged  to 
both  joint  tenants  (h). 

(k)  Co.  Litt.  47.     9  R.  Abr.  447. 
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9&ly,  In  lease*,  also,  a  condition  is  in- 
serted, when  it  is  required  by  the  intention 
of  the  parties.  For  instance :  in  mortgages 
flbere  is  a  condition  to  express  the  right  of 
redemption ;  but  this  right  is  more  generally 
expressed,  in  modern  deeds,  by  an  agree- 
ment, rather  than  a  condition. 

In  leases,  the  condition  should  be  adapted 
.to  die  nature  of  the  lease,  and  therefore  dif- 
ferent condition*  should  be  added,  according 
to  the  intention  of  the  parties,  and  the  pur- 
port of  the  lease. 

And  in  all  these  leases  it  is  usual  to  add 
*,  condition,  that  the  lease  shall  be  void,  or 
.that  there  shall  be  a  right  of  re-entry,  if  the 
rent  shall  be  in  arrear  for  a  given  time,  and 
not  paid  when  lawfully  demanded. 

When  the  clause  is  penned  in  these  terms, 
the  rent  must  be  demanded  on  the  land  at 
the  end  of  the  limited  time  :  and  if  that  time 
is  suffered  to  elapse  without  a  lawful  de- 
mand, no  advantage  can  be  taken  of  the 
default  in  payment  of  the  rent  within  the 
time  limited.  As  this  is  contrary  to  the  in- 
tention of  the  parties,  the  clause  should  run 
to  this  effect :— "  That  if  the  said  rent  shall 
"  be  in  arrear  for  the  space  of  twenty-one 
days  after  any  one  of  the  days  herein- 
before appointed  for  payment  of  the  same, 
and  the  same  rent  shall  be  lawfully  d&- 
"  manded  upon,  or  at  any  time  after,  the 
"  expiration  of  the   said   twenty-one   days, 
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ttjuid  not   paid   whcaa  demanded,    Then/' 

The  advantage  «f  this  clause  are,:  that  it 
gives  the  lessor  tin*  light  of  re-entry,  without 
imposing  act  him  the  necessity  of  enforcing 
that  right  by  an  entry  on  a  particular 
day. 

In  leases  of  this  sort  also,  a  condition  is 
inserted,  to  enable  the  lessor  to  re-enter,  in 
case  of  breach  or  nonperformance  of  ail, 
any,  or  either  of  the  covenants,  articled, 
clauses,  and  agreements,  contained  in  the 
lease,  on  the  part  of  the  lessee,  his  executors, 
administrators,  or  assigns. 

This  is  a  very  harsh  clause  against  a 
tenant.  It  subjects  him  to  a  forfeiture  by  a 
breach  of  his  covenant  in  *  any  particular, 
however  trivial;  and  therefore,  on  the  part 
of  the  lessee  it  is  always  of  importance  to 
have  an  enumeration  of  those  acts  which  are 
to  be  the  ground  of  forfeiture. 

Lessees  of  houses  and  farms  are  also 
restrained,  by  a  covenant  with  a  condition 
superadded,  or  by  a  condition  from  assigning 
or  underletting ;  and  farming  leases  are 
generally  made  determinable  on  the  bank- 
ruptcy or  insolvency  of  the  tenant,  or  in 
suffering  the  leases  to  be  taken  in  execu- 
tion. 

.  These  restrictions  are  of  great  advantage 
to  the  lessor,  and  there  is  no  objection  to 
them  when  they  are  confined  to  the  lessee 
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himself.  But  the  condition  is  also  extended 
to  the  executors  and  administrators  of  the 
lessee;  and,  in  reference  to  them,  the  con- 
dition is  extremely  inconvenient,  since  it 
cannot  be  expected  that  the  executors,  &c. 
should  occupy,  &c. 

These  conditions  are,  on  many  occasions, 
made  the  instrument  of  great  oppression. 
In  short,  they  enable  the  lessor  to  defeat  the 
lease,  and  thus  gain  all  the  advantage 
of  improvements,  unless  the  executors  will 
hold,  &c.  The  only  mode  of  avoiding  their 
operation  is,  to  name  certain  persons,  who 
may  contract  to  sell,  and  appoint  the  pur- 
chaser when  ascertained  the  executor,  quoad 
the  term.  This  is  suggested  as  an  experi- 
ment, to  be  tried  when  particular  circum- 
stances of  hardship  may  render  it  expe- 
dient. 

It  is  settled,  that  a  condition  in  a  lease 
which  restrains  assignment,  does  not  extend 
to  an  underlease  (t).  When  the  restraint 
is  on  an  assignment  only,  the  executor 
may  derive  advantage,  by  making  an  un- 
derlease. And  in  reason,  the  condition 
imposed  on  lessees  ought  not  to  be  ex- 
tended beyond  the  restraint  of  assign- 
ment. 

These  conditions  were  originally  intro- 
duced for  the  purpose  of  preventing  the  te- 

(t)  Cruso  v.  Bugby,  Wiis.  Rep.  334. 
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nant,  for  the  time  being,  from  discharging 
himself  from  the  liability  to  pay  the  rent ; 
but  when  the  point  of  law  is  fully  investi- 
gated, the  reason  of  this  practice  can  never 
be  applied  to  any  one,  except  the  lessee 
himself.  And,  at  the  common  law,  even  the 
lessee  could  not  discharge  himself  from  the 
contract  to  pay  the  rent,  and  perform  the 
covenants,  without  the  consent  of  the  les- 
sor, since  the  lessee  remains  tenant  to  the 
lessor,  until  the  lessor  accepts  the  assignee  as 
hi3  tenant. 

Hence  the  caution  with  which  some  gen- 
tlemen give  their  receipts  for  rent,  expressing 
it  to  be  received  of  the  tenant  by  the  hands 
of  the  assignee  or  occupier. 

But  when  a  lease  is  made  with  covenants 
to  pay  the  rent,  the  lessee  and  his  represen- 
tatives will  continue  liable,  under  the  cove- 
nant, for  payment  of  the  rent,  notwithstand- 
ing an  assignment,,  and  acceptance  of  the 
assignee  as  tenant.  Therefore  the  caution  is 
applied  to  many  instances  in  which  it  is  not 
necessary. 

From  a  similar  caution,  lessors  sometimes 
* i 
object  to  consent  to  an  assignment,  when  the 

condition  requires  the  a.<  ugnment  to  be  with 

consent. 

Their  apprehension  is,  that  by  consenting 
to  the  assignment,  the  original  lessee  would 
be  discharged  from  the  payment  of  the  rent, 
&c.     Such,   indeed,   would    be  the    conse- 

vol.  n.  o 
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quence  as  far  as  regards  the  right  to  the 
rent  under  the  privity  of  contract:  but 
when  there  are  covenants  in  the  lease,  on 
the  part  of  the  lessee,  to  pay  the  rent,  &c. 
the  lessee  will  continue  liable,  notwithstand- 
ing an  assignment.  Indeed,  so  far  from 
being  injured  by  the  assignment,  in  point 
of  remedy  for  the  rent,  when  there  is  a  co- 
venant to  pay  the  rent,  the  lessor,  &c.  may 
resort  to  his  distress  on  the  land,  or  may 
maintain  an  action  against  the  assignee  as 
tenant,  or  against  the  lessee  or  his  represen- 
tatives, or  the  assignee,  upon  the  covenant ; 
so  that  his  securities  are  increased  instead  of 
being  diminished. 

Other  usual  covenants  in  leases,  are  those 
which  are  calculated  to  avoid  the  lease,  on 
the  bankruptcy  of  the  lessee  or  assignee, 
on  which  a  commission  of  bankrupt  shall 
issue  (fe),  or  his  permitting  his  goods  to  be 
taken  in  execution  (J).  Such  conditions  are 
good.  It  has  even  been  held,  that  though 
an  involuntary  alienation,  by  reason  of  an 
execution  (m),  is  not  a  breach  of  a  condi- 
tion in  restraint  of  assignment,  yet  ah  exe- 
cution taken  out,  on  a  warrant  of  attorney 
confessed  fraudulently,  and  for  the  very  pur- 
pose of  having  the  term  taken  in  execution, 

(k)  Doe  v.  Galliers,  s  Term         (m)  Doe  v.  Carter,  8  term 
Rep.  i33,b.  Rep.  57. 

(/)  Doe  v.  Carter,  8  Terrti 
KeP-  57>  300* 
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is  an  assignment  within  the  true  construction 
of  this  condition  (n). 

A  lease  to  A.  and  his  assigns,  with  a  con- 
dition that  he  shall  not  assign^  makes  the 
condition  repugnant ;  but  there  is  no  re- 
pugnancy in  a  condition  that  A.  shall  not 
assign  to  a  particular  person ;  or  that  he 
shall  not  assign  within  a  limited  time;  or 
that  he  shall  not  assign  without  previous 
consent.  Whenever  consent  is  to  dispense 
with  the  operation  of  the  condition,  it  is 
prudent  that  the  condition  should  stipulate, 
that  the  consent  shall  be  in  writing,  that 
parol  evidence  may  not  be  adduced,  or  mere 
conversation  made  the  foundation  of  the  li- 
cence to  assign. 

Conditions  in  leases  are  of  two  sorts,  viz. 

1st,  Those  which  give  a  right  of  entry : 

2dly,  Those  which  make  a  lease  ipso  fa&o 
void. 

This  depends  on  the  language  in  which  the 
condition  is  penned. 

When  the  condition  is  merely  to  re-enter, 
the  conclusion  of  the  condition  is  in  this 
form : — "  Then  and  in  that  case/'  or  "  then 
"  and  in  any  or  either  of  the  said  cases,  it 
"  shall  or  may  be  lawful  to  and  for  the  said 
"  and  his  heirs  or  assigns,  [or,  as 

"  the  case  shall  require,  his  executors,  ad- 

(a)  Doe  v.  Carter,  S  Term  R#p.  300. ' 

o2 


196  ON  LEASES. 


minis  trators,  or  assigns,]  into  or  upon 
"  the  said  hereby  demised  premises,  or  any 
"  part  thereof,  in  the  name  of  the  whole  of 
"  the  same,  to  re-enter,  and  the  same  pre- 
"  mises  to  have  again  and  retain,  as  in 
"  his  or  their  first  and  former  estate,  my 
"  thing,  &c." 

And  when  the  lease  is  to  be  absolutely 
void,  then  the  conclusion  of  the  condition 
is— u  Then  and  in  that  case,  and  from  thence- 
"  forth,  the  said  term  shall  cease  and  be 
"  void,  to  all  intents  and  purposes  what- 
^  soever." 

The  material  difference  between  a  condi- 
tion to  re-enter,  and  a  condition  that  the 
term  shall  be  void,  is,  that  in  the  former 
case  the  term  will  continue  till  advantage 
is  taken  of  the  condition ;  and  in  the  latter 
case,  as  far  as  relates  to  terms  for  years,  the 
term  will  actually  cease  by  breach  of  the 
condition  (o). 

Another  difference  arising  from  the  same 
cause  is,  that,  in  the  former  case,  the  for- 
feiture by  breach  of  the  condition  may  be 
waved  or  dispensed  with  (p),  and  in  the  lat- 
ter case,  it  cannot ;  notwithstanding  the  rule ; 
"  that  Qyivis  potest  remmciare  juri  pro  se,  in- 
44  troducto (q)  "    {See  note. at  the  beginning  of 

thh  vol.  page  xxxii.) 

* 

(o)  Co.  Litt.  ai4,  b.  (j)  a  Iwt.  183, 

(p)  Dumport's  Case,  4  Co. ; 
119* 
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However  it  is  clear,  that  at  the  common  law 
an  estate  of  freehold  cannot,  by  the  opera- 
tion of  a  mere  condition,  cease  without  entry 
or  claim,  in  whatever  form  the  condition  is 
penned. 

But  though  an  estate  of  freehold  cannot 
be  defeated  by  a  condition,  without  an  ac- 
tual entry  or  claim,  yet  by  a  conditional 
limitation  in  a  conveyance  to  uses,  or  in 
a  "will,  one  estate  may  be  made,  ipso  facto, 
to  cease,  and  another  to  commence.  For 
the  general  rules  respecting  conditions,  the 
language  in  which  they  are  to  be  penned, 
to  whom  they  are  to  be  reserved,  &c.  and 
in  what  cases  they  may  operate,  see  Shep. 
Touch.  Com.  Dig.  and  fiac.  &  Vin.  Abr. 
chap.  Conditions. 

It  now  seems  the  more  prevailing  opinion, 
founded  on  Dumpart's  case,  that  if  a  condi- 
tion consists  of  several  branches;  as  for  non- 
payment of  rent,  non-performance  of  cove- 
nants, &c. ;  a  dispensation  with  any  part  of 
the  condition,  will  be  a  dispensation  with  the 
condition  entirely. 

Even  Dumport's  case  turns  on  a  principle 
which  savours  of  great  refinement.  Inde- 
pendent of  that  case,  it  would  have  seemed, 
that  an  assignment  with  licence,  according 
to  the  condition,  could  never  have  been  con- 
strued a  breach  of  the  condition ;  and  that 
there  could  not  have  been  a  dispensation* 

o  3 
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with  a  condition  not  broken.     The  law,  how* 
ever,  is  settled  differently. 

But  the  rule  that  the  condition  is  entire, 
and  that  a  dispensation  with  any  branch  of 
it,  is  a  dispensation  with  every  part  of  the 
condition,  is  not  open  to  objection. 

To  prevent  the  application  of  Dumport's 
case,  contrary  to  the  intention  of  the  parties, 
the  condition  may  be  "specially  penned,  so  as 
to  make  the  right  of  entry  depend  on  some 
act  proceeding  from  the  lessor,  his  heirs,  or 
assigns,  as  the  payment  of  a  shilling,  notice 
in  writing,  or  the  like. 

The    principle   established   by   Dumport's 
case,  renders  it  necessary  to  be  particularly 
cautious  in  giving  a  licence  to  assign,  and 
by  that  means  dispensing  with  the  condition. 
It  was  generally  supposed,  that  the  addition 
of  a  restriction  in  the  licence,  that  the  as- 
signee should  hold,  subject  to  the  payment 
of  the  rent,  and  the  performance  of   the 
covenants  and  conditions  contained  in  the 
original  lease,  was  sufficient  to  preserve  the 
operative  force  of  the  condition,   so  as  to 
guard  against  future  assignments.     Bat  there 
seems  no  ground  whatever  to  rely  on  this 
restriction,  as  sufficient  to  attain  the  object 
to  which  it  is  directed*      The  object  may 
be  effectually  accomplished  by  a  different 
means.     Leases  for  years  are  considered  in 
law  as  mere  chattel  interests.    They  may  be 


ON  LEASES,  im 

defeasanced  by  means  of  a  grant  or  condi- 
tion, as  well  after  they  are  created,  as  at  the 
time  of  their  creation,  although  an  estate  of 
freehold  cannot  be  defeated  by  any  condi? 
tion,  except  a  condition  annexed  to  the 
estate  at  the  time  of  its  creation  or  transfer* 
And  a  condition  in  a  transfer  will  avoid  the 
conveyance  rather  than  the  estate,  and  will 
merely  enable  the  grantor  to  resume  the 
estate  after  breach  of  the  condition.  Such 
condition,  to  be  operative  in  regard  to  a  free- 
hold lease,  must  be  contained  in  the  deed 
creating  the  lease,  or  in  another  deed  deli- 
vered at  the  same  time,  and  forming  part 
of  the  same  transaction,  so  as  to  fall  within 
the  principle,  that  qua  incantinentijiunt  in  esse 
videntur. 

As  leases  for  year?  may  be  defeasanced 
by  a  condition,  annexed  to  the  term,  at  any 
time  after  its  creation,  resort  should  be  had 
to  the  doctrine  of  the  law  respecting  Defea- 
sances, as  the  proper  mode  of  imposing  on 
the  assignee  the  restriction  against  assign- 
ing without  license,  whenever  it  is  deemed 
an  object  to  adopt  such  restriction*  A 
form  of  a  deed  of  defeasance,  adapted 
to  this  purpose,  will  be  found  in  the 
Appendix. 

These  observations  also  lead  to  others, 
relevant  tp  the  form  of  conditions  in  mort- 
gages.     The  conclusion  of  these  conditions 
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is  sometimes,  "  that  the  term  shall  cease 
"  and  be  void;"  at  other  times,  that  "  the 
mortgagee,  his  executors,  &c.  shall,  upon 
the  request,  and  at  the  costs  and  charges 
of  the  mortgagor,  his  heirs  or  assigns,  sur- 
render the  messuages,  &c.  and  the  residue 
of  the  term  therein,  to  the  mortgagor,  his 
heirs  or  assigns,  or  assign  the  same  mes- 
suages, &c.  for  the  residue  of  the  term 
"  therein,  to  such  person  or  persons,  and  for 
"  such  purposes,  as  the  mortgagor,  his  heirs 
"  or  assigns,  shall  direct  or  appoint/'  So 
in  mortgages  in  fee,  the  proviso  is  either 
that  the  grant  or  release  hereby  made  shall 
cease  and  be  void,  to  all  intents  and  pur- 
poses whatsoever/'  or  "  that  the  mortga- 
gee, his  heirs,  &c.  shall  convey  to  the 
mortgagor,  his  heirs  or  assigns,  or  to  such 
person  or  persons,  and  for  such  uses,  in- 
tents, or  purposes,  as  he  or  they  shall 
"  direct  or  appoint/'  and  sometimes  thQ 
circumstances  require  that  the  proviso  shall 
be  still  more  special. 

To  begin  with  mortgages  in  fee  will  more 
fully  illustrate  the  reason  by  which  these  diffe- 
rent provisions  are  dictated. 

The  object  of  the  proviso  of  redemption, 
is,  in  all  cases,  to  express  that  there  is  to 
exist  a  right  of  redemption.  When  an  actual 
and  efficient  condition  is  expressed,  there  is 
the  two-fold  use  of  reserving  the  right  of 
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redemption,  and  of  defeating  the  estate  of 
the  mortgagee,  in  case  the  money  shall  be 
paid  according  to  the  condition.  The  lead- 
ing rule  is,  that  no  one,  except  the  person 
by  whom  the  conveyance  is  made,  or  his  re- 
presentatives, viz.  his  heirs  as  to  real  estates, 
or  his  executors  as  to  chattel  interests,  can 
take  advantage  of  a  condition.  The  rule  is 
pithily  expressed  in  these  terms—"  a  condi- 
"  tion  cannot  be  reserved  to  a  stranger/' 
The  operation  of  the  condition  must  be,  to 
restore  the  seisin  or  estate  of  the  person, 
from  whom  it  moved,  or  to  his  heir,  in  case 
of  real  estate,  or  to  his  executor  or  admi- 
nistrator in  the  case  of  chattel  interests. 
When  A.  is  seised  in  fee,  and  conveys  to 
B.  in  fee,  by  way  of  mortgage,  the  obvious 
intention  of  the  parties  is,  that,  upon  pay- 
ment of  the  money  at  the  appointed  time, 
the  estate  of  B.  shall  cease,  and  revest  in  A. 
or  his  heirs.  This  may  be  accomplished  by 
a  condition,  expressed  in  formal  language; 
but  when  A.  is  seised  in  fee,  as  a  mortgagee 
under  B.,  and  A.  and  B.  join  in  a  transfer 
of  that  mortgage,  the  effect  of  a  condition 
introduced  into  this  transfer,  would,  if  the 
condition  operated,  be  to  restore  the  estate 
to  A.  the  former  mortgagee,  instead  of  re- 
vesting it  in  B.  the  person  in  whom  it  is 
intended  that  the  estate  shall  vest,  when  the 
mortgage  debt  is  discharged.  Great  incon- 
venience might  arise  from  having  the  estate 
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revested  in  the  former  mortgagee.    The  same 
inconvenience  might  arise  when  A.  is  a  trijs- 
tee  instead  of  being  a  mortgagee ;  and  though 
it  seldom  happens  that  a  mortgage  condition 
is  performed,  so  as  to  become  operative  and 
produce  this  inconvenience,  yet,  with  refer* 
ence  to  the  possible  inconvenience  and  tech- 
nical propriety,  there  has  been  introduced 
into  practice,  an  agreement  that  the  mort- 
gagee shall  convey  to  the  beneficial  owner, 
his  heirs  or  assigns,  or  as  he  or  they  shall 
appoint,  instead  of  a  condition,  which,  if  it 
operated,  would  produce  the  inconvenience 
that   has    been    noticed.      Similar    reasons 
operate  in  dictating  the  form  pf  the  pro- 
viso for  redemption  in  mortgages,  by  way 
of  demise,  creating  terms  for  years,  and  in 
assignments  by  the  beneficial  owner,  as  dis- 
tinguished from  assignments  made   by  the 
beneficial  owner  with  the  concurrence  of  a 
former  mortgagee  or  a  trustee.    In  the  pre- 
sent state  of   mortgaged    transactions,   the 
probability,  and  almost  certainty,  is,  that 
the  money  will  not  be  paid  at  the  day ;  and 
the  form  of  the  proviso  for  redemption,  is  in 
this  particular,  not  so  important  as  it  would 
be  if  the  parties   intended  that  this  clause 
should  have  a  full  and   precise  operation. 
The  more  material  point  is,  that  the  form 
of  the  proviso  displays  the  skill  of  the  per- 
son by  whom  it  is  prepared,  and  tends  rather 
to  show  the  application  of  the  law,  than  to 
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produce  any  utility  expected  to  arise  from 
a  strict  adherence  to  form.  The  following 
observations  will  be  added,  as  relevant  to  the 
point  under  consideration. 

1st,  In  mortgages  by  way  of  demise  for 
years,  from  A.  to  JB.  or  from  A.  and  his 
trustee  to  JB.  and  also  mortgages  made  by  a 
limitation  of  use,  on  a  conveyance  to  uses, 
the  proviso  should  be,  that  the  term  shall 
cease,  and  be  void. 

2dly,  This  is  also  the  proper  conclusion, 
when  A.  has  a  term  for  years,  and  assigns  to 
B.  by  way  of  mortgage ;  or 

3dly,  When  A.  seised  in  fee,  conveys  to 

B.  in  fee,  by  way  of  mortgage. 

The  same  form  also  might  with  strict  pro- 
priety, in  point  of  law,  be  used  when  A*  is 
Beised  in  fee,  and  demises  to  JB.  for  years  by 
way  of  mortgage,  and  A.  and  JB.  join  in  an 
assignment  and  confirmation  of  the  term  to 

C.  by  way  of  mortgage,  for  securing  money 
payable  by  A. ;  for  in  this  instance  the  con- 
dition will  operate  by  way  of  defeasance; 
and  its  effect,  should  the  condition  be  per- 
formed, will  be  to  extinguish  the  term  for 
the  benefit  of  A.  as  having  the  reversion : 
for  the  very  ground  on  which  the  condition 
may  operate  in  favour  of  A.  is,  that  A,  has 
the  reversion,  so  that  the  defeasance  par- 
takes, in  some  degree,  of  the  nature  of  a 
surrender.  While  inchoate,  it  operates  as 
a  contract  for   a  surrender,    and  when  it 
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operates,  it  produces  the  effect  of  an  actual 
surrender.  It  may  be  safely  assumed,  that  a 
defeasance  cannot  give  effect  to  the  inten- 
tion of  the  parties,  except  it  is  between  per* 
sons,  Who  stand  in  the  relation  of  lord  and 
tenant,  or  tenant  and  reversioner*  In  all 
other  cases,  the  general  form  of  the  proviso 
for  redemption,  should  stipulate  that  the 
mortgagee  shall  convey  or  assign  to  the 
person  entitled  to  the  redemption,  his  heirs, 
&c.  or  as  he  or  they  shall  direct.  These 
clauses,  indeed,  are  become  general  in  prac- 
tice, and  have  almost  excluded  conditions 
in  their  proper -form;  and  it  is  more  cor- 
rect, that  these  agreements  for  redemption 
should  omit  all  words  which  may  be  con- 
strued as  conditions,  so  that  they  may  be 
clearly  and  unquestionably  agreements  for 
redemption,  and  not  conditions,  either  in 
operation  or  in  form. 

Lastly,  In  all  leases,  there  should  be  co- 
venants, on  the  part  of  the  lessee,  adapted 
to  the  nature  of  the  lease  and  the  agreement 
of  the  parties :  in  particular  there  should  be 
a  covenant  for  payment  of  rent. 

In  farming  leases  there  should  be  cove- 
nants,  prescribing  the  mode  of  managing  the 
farm. 

In  building  leases  and  repairing  leases 
there  should  be  covenants  to  build,  repair, 
&c.  and  for  insurance  against  fire. 

And  in  leases  of  houses   for  occupation, 
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there  should   be   covenants   respecting   the 
repairs,  fixtures,  painting,  &c. 

In   short,   the   covenants    in    every   lease 
must  vary  with  the  intention  of  the  parties, 
and  the  agreement  between  them ;  and  for 
all  these  purposes  the  best  guytes  are  goody 
forms,  to  be  used  by  way  of  precedent. 

Contrary  to  the  generally  received  opinion, 
no  instrument  requires  more  care  than  a  lease. 
The  covenants  should  be  penned  with  great 
attention  to  the  language,  so  as  to  keep  all 
the  parts  consistent,  and  express  the  precise 
intention  of  the  parties. 

AH  covenants  should  be  by  the  covenantor, 
for  himself,  his  htirs,  executors,  administrators 
and  assigns.  The  assignee  will  be  bound  by 
all  covenants  which  concern  the  land.  In 
short,  he  will  be  bound  though  not  named* 

And  the  covenants  should  be  with  the 
lessee,  and  his  heirs  and  assies,  if  the  heirs 
are  to  be  special  occupants  of  a  freehold 
lease ;  and,  in  all  other  cases,  with  the  lessee, 
his  executors,  administrators  and  assigns. 
And  care  should  always  be  taken  to  use 
these  relative  terms  according  to  the  nature 
of  the  interest  which  is  granted,  and  the  per* 
sons  who  are  to  be  bound  by  the  covenants, 
or  to  have  the  advantage  of  them. 

The  general  points  to  be  observed  in 
covenants  are, 

1st,  The  subject,  viz.  the  thing  to  be  done 
or  omitted ; 
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Jdly,  By  whom,  or  to  whom ; 

Sdly,  At  whose  request,  and  at  whose  costs 
and  charges ; 

4thly,  The  time ; 

5thly,  The  place ; 

6thly,  The  circumstances  or  conditions 
under  which  the  covenants  are  to  be  per* 
formed. 

And  in  preparing  the  covenants,  these  dif- 
ferent points  should  always  be  kept  in  view, 
or  at  least  as  many  of  them  as  are  applicable 
to  the  case. 
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Of  the  Theory  of  the  Law  as  it  applies  to  the 
Conveyance  by  Lease  and  Release. 

As  this  is  the  common  assurance  which 
obtains  in  general  practice,  and  as  settlements 
and  conveyances  in  fee  and  for  lives  to  pur- 
chasers and  mortgagees,  are,  for  the  most 
part,  made  by  lease  and  release,  almost  to 
the  exclusion  of  every  other  species  of  as- 
surance, it  is  important  that  every  part 
of  the  learning  connected  with  this  subject, 
should  be  fully  understood ;  and  it  will  be 
convenient  to  trace, 

1st,  The  origin  of  the  conveyance  and  the 
principles  oft  which  it  depends. 

2dly,  The  parts. 

Sdly,  Who  may  be  the  releasor,  and 

4thly,  Who  may  be  the  releasee. 

1.  In  respect  of  personal  qualifications. 

2.  In  respect  of  estate. 

3.  In  respect  of  privity. 

5thly,  Of  the  form  of  a  lease  for  a  year. 

(ythly,  Of  the  form  of  the  release. 
Atatd  ki  the  progress  of  these  observations  it 
will  be  proper  to  distinguish  those  cases  in 
which  the  lease  and  release  are  necessarily 
parts  of  the  same  assurance,  from  those  in 
which  the  release  may  operate  in  some  other 
mode. 
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1st,  Of  the  origin  of  this  assurance.  At 
the  common  law  the  conveyance  in  general 
use  was  feoffment,  and  livery  of  seisin  was 
the  efficient  part  of  this  conveyance.  The 
advantages  of  this  assurance,  in  passing  the 
freehold  by  right  or  by  wrong  (a) ;  of  binding 
future  as  well  as  present  rights ;  and  of  re- 
storing the  -seisin  of  those  who  had  been 
disseised ;  gave  it,  in  more  early  times,  a  de- 
cided preference  over  every  other  species  of 
assurance ;  and  as  lands  were  rarely  in  lease, 
but  the  possession  generally  accompanied  the 
conveyance,  this  was  the  only  species  of  assur- 
ance which,  substantively  and  of  itself,  could 
transfer  the  possession,  and  complete  the  title 
to  an  estate  of  freehold,  or  of  inheritance  (b). 
That  the  feoffment  might  operate  it  was 
essential  that  the  feoffor  should  be  in  posses- 
sion, or  should  have  the  possession  at  the 
time  of  making  livery  (c).  Even  at  this  day 
a  feoffment  will  be  of  no  avail,  unless  the 
feoffor  is  in  possession  when  livery  is  made ; 
or  livery  is  made  with  the  consent  of  the  per- 
son who  retains  the  possession.  The  tenant 
must  even  give  up  the  possession,  at  least  for 
this  occasion,  though  it  may  be  on  the  terms 
of  saving  his  own  right.  It  has  been  accord- 
ingly decided,  that  livery  made  of  lands  in 


(a)  Co.  Litt.  9,  a.  366,  b.  367,3.  (c)  Dyer,  106, 131 

(4)  Litt.  $611.  Co. Litt 330,  b. 
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the  possession  of  a  termor,  with  the  consent 
of  that  person,  is  a  good  feoffment,  and  that 
the  term  may  be  saved  by  the  lessee,  in  conse- 
quence of  an  express  stipulation  (d).  As  at  the 
common  law,  a  termor  was  considered  as  the 
bailiff  (e)  of  the  freeholder,  rather  than  as  hav- 
ing a  permanent  interest  of  his  own ;  and  as  by 
the  rules  of  that  law,  before  they  jvere  altered 
by  the  statute  of  Hen.  VIII.  (f)  the  interest 
of  the  termor  might  at  any  time  have  been 
defeated  by  the  freeholder,  the  feoffment  as  a 
rightful  conveyance  was  considered  as  the  ap- 
propriate assurance  of  the  person  who  had  an 
estate  of  freehold,  conferring  a  right  to  the 
possession*  Two  other  cases  might  have  oc- 
curred at  the  common  law  :  1st,  the  possession 
might  have  been  in  a  tenant  for  years,  or  for 
life,  and  the  intention  might  be  to  grant  a 
reversion  or  remainder  to  a  stranger ;  or  2dly, 
there  might  have  been  an  interest  for  years  or 
for  life,  or  other  particular  estate,  and.  an  in- 
tention to  grant  a  further  interest  to  the  tenant 
of  that  estate.  The  common  law  provided  for 
each  of  these  cases.  A  gmnt  was  the  proper 
assurance  (g)  for  the  conveyance  of  the  rever- 
sion to  a  stranger.  This  assurance  was  equally 
proper  for  transferring  to  a  stranger  an  estate 
in  remainder \  since  the  owner  of  this  reversion, 

(<*)  Dyer,  363.  Shep.  T.  202.         (f)  21  H.  8,  c.  15. 
(<?)  Essay  on  the  Quantity  of        (g)  Litt.  567.  Shep.  T.  227, 
Estate,  ch.  Freehold.  2?S. 

Vol.  11.  * 
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or  remainder,  had  not  any  right  to  the  posses* 
rsion,  it  was  not  competent  to  him  to  make  feoff- 
ment of  his  own  authority ;  but  to  preserve 
the  notoriety  in  the  change  of  the  tenancy, 
and  the  certainty  of  the  person  who  was,  or 
who  even  might  become,  tenant  of  the  free- 
hold, the  law  required  the  solemnity  of  a 
deed  by  way  of  grant,  to  be  perfected  by 
attornment,  of  the  person  connected  in  privity 
of  estate  with  the  reversioner  or  remainder- 
man  (A).  As  often  as  the  estate  of  the  tenant 
himself  was  to  be  enlarged  by  a  further  grant 
to  him,  his  consent  to  accept  the  grant  super- 
seded the  necessity  of  an  attornment  («)•  It 
also  superseded  the  necessity  of  livery  of  sei- 
sm ;  for  it  wduld  have  been  in  vain  to  deliver 
the  possession  to  a  person  to  whom  it  already 
belonged  (k).  A  deed  was  required  even  in 
this  case  (/),  and  on  a  close  investigation  of 
the  authorities,  it  will  be  found  that  when- 
ever a  grant  might  have  been  mbde  to  a 
stranger,  a  release  might  be  made  to  the  par- 
ticular tenant,  under  the  circumstance  that 
such  person  was  the  tenant  whose  attornment 
would  give  perfection  to  the  like  grant  to  a 
stranger  (m).  From  these  deductions  it  seems 
to  follow  that  a  release  is  no  more  than  a 


(*)  Litt.  567.  Cp-  Litt.  3 1 5>  k         (0  Shep.  T.  327,  128. 

(t)  Litt.  8.  578.  (m)  See   Litt  chap.  Attorn- 

(fr)  Shep.  T.  ao6.  *       ment. 
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grant  to  the  particular  tenant,  instead  of 
being  a  grant  to  a  stranger ;  and  this  assur- 
antte,.  in  all  probability,  took  its  denomina- 
tion of  a  release  from  the  circumstances  of 
its  being  a  repetition  of  the  act,  by  which 
the  lease  to  the  tenant  was  made. 

It  is  almost  needless  to  observe  that  when 
an  instrument  may.  operate  as  a  grant  to  a 
stranger,  it  may,  urtdtfr  the  like  circumstances, 
have  the  effect  of  a  grant  to  a  person,  who 
already  has  a  particular  estate,  although  for 
want  of  that  privity  which  is  essential  to  its 
operation,  by  way  of  enlargement  of  the  par- 
ticular estate,  it  cannot  be  used,  or  pleaded 
as  a  release*  The  only  difference,  however, 
is,  that  the  grantee  must  plead  this  assurance 
as  a  grant,  instead  of  pleading  it  as  a  Release : 
and  before  the  necessity  of  that  ceremony 
was  superseded,  attornment  was  essential  to 
the  validity  of  the  deed  of  grant  (n). 

From  the  text  books,  and  from  the  best 
authorities,  it  might  be  inferred,  that  no 
estate,  except  an  estate  giving  a  right  to  the 
possession,  can  be  enlarged  by  release.  The 
language  of  Littleton  (o)  is, — "  Also  if  a  man 
"  letteth  his  land  to  another  for  term  of 
"  years ;  if  the  lessor  release  to  the  lessee  all 
"  his  right,  &c. ;  before  that  the  lessee  had 

(ft)  Co.  Litt.  309,  a.    Shep.         (0)  S.  459. 
T.253. 
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"  entered  into  the  same  land,  by  force  of 
"  the  same  lease,  such  release  is  void,  for 
"  that  the  lessee  had  not  possession  in  the 
*'  land,  at  the  time  of  the  release  made,  but 
"  only  a  right  to  have  the  same  land,  by 
"  force  of  the  lease ;  but  if  the  lessee  enter 
"  into  the  land,  and  hath  possession  of  it,  by 
"  force  of  the  said  lease,  then  such  release 
made  to  him,  by  the  feoffor  (p)  or  his  heir, 
is  sufficient  to  him  by  reason  of  the  privity, 
which,  by  force  of  the  lease,  is  between 
them,  &c."  The  commentary  of  Lord  Coke 
{q)  on  this  passage  shows  that  "  Before  entry 
"  the  lessee  hath  only  an  interesse  termini, 
"  and  interest  of  a  term,  and  no  possession, 
"  and  therefore  a  release  which  enures  by  way 
"  of  enlarging  an  estate,  cannot  work*  without 
"  a  possession ;  for  before  possession  there  is 
u  no  reversion."  And  Blackstone  in  his  Com- 
mentaries, 2  Vol.  359,  treating  of  this  assurance 
observes,  it  is  thus  contrived,  u  A  lease  or 
"  rather  a  bargain  and  sale,  upon  some  pecu- 
"  niary  (r)  consideration,  for  one  year,  is  made 
by  the  tenant  of  the  freehold,  to  the  lessee 
or  bargainee;  now  this  without  any  inrol- 
"  ment,  makes  the  bargainor  stand  seised  to 
«c  the  use  of  the  bargainee,  and  vests  in  the 
"  bargainee,  the  use  of  the  term,  for  a  year, 

(p)  Should  be  lessor.  <r)  Should  be  valuable,  see 

('/)  27°>  &•  infra,  and  2  Inst.  671. 
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44  and  then'  the  statute  immediately  annexes 
"  the  possession.  He  therefore,  being  thus 
"  in  possession,  is  capable  of  receiving  a 
44  release  of  the  freehold,  and  reversion, 
44  which,  we  have  seen  before,  must  be  made 
"  to  a  tenant  in  possession :  and  accordingly 
"  the  next  day  a  release  is  granted  to  him, 
44  and  so  a  conveyance  by  lease  and  release 
"  is  said  to  amount  to  a  feoffment/' 

In  another  place  the  learned  commentator 
treats  of  the  necessity  of  an  estatet  in  possession 
as  the  ground  work  of  a  release  :  This  is  not 
very  accurate,  though  this  proposition  is  less 
objectionable  than  the  former  (s).  In  this 
passage  he  is  taking  a  view  of  the  effect  of 
a  common-law  lease  and  release  of  lands  held 
for  an  estate  in  possession* 

By.  these  expressions  of  his  predecessor, 
Mr.  Woodeson  has  been  led  into  some  diffi- 
culty, as  is  evident  from  a  passage  in  his  2d 
vol.  of  the  Vinerian  Lectures  (t).  He  observes, 
"  Sir  Wm.  Blackstone  hints  at  a  doubt  for- 
merly entertained  concerning  this  mode  of 
conveyancing.  This  objection  was,  that 
there  ought  to  be  an  actual  entry  by  the 
lessee,  under  the  prior  indenture,"  and 
concludes,  44  But  this  appears  to  be  a  very 
groundless  scrupulosity;  and  to  oppugn 
the  direct  sense  and  general  construction 
"  of  the   statute.     Perhaps    a    more .  solid 

(s)  2  Black.  Com.  314.  (/)  p.  301. 
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"  difficulty  arises  when  we  come  to  consider 
"  how  a  lease  and  release  can  be  available 
"  under  the  statute  of  uses,  where  a  reversion 
"or  remainder  is  to  be  conveyed,  For  how 
u  can  the  vendor  bargain  and  sell  the  pr&ent 
"  possesion  which  he  is  not  himself  entitled  to 
"  invade/  ?  or  how  can  the.  law  supply  the 
"  ac^wcf/  atfry  of  the  lessee,  when  such  entry 
"  would  be  wrongful  and  illegal  ?" 

In  Sheppard's  Touchstone  («),  and  in  Shep- 
pards  Ahr.  (v)  a  passage  nearly  to  the  same 
import  is  found,  but  it  contains  an  antidote 
to  the  doctrine,  by  admitting  that  an  estate  in 
reversion  in  deed,  may  be  enlarged. 

In  these  several  passages,  except  the  pas- 
sage from  Woodeson,  the  word  posmskm  is  to 
be  understood  as  applicable  to  a  w$te4  estflfe 
giving  a  present  or  future  right  of  enjoyment. 
The  phrase  has  been  borrowed  from,  the 
statute  of  uses,  as  distinguishing  those  uses 
which  became  legal  estates,  and  conferred 
vested  interests,  by  means  of  that  statute.  In 
short,  the  several  writers  have  kept  too 
closely  to  the  modern  practice  of  a  lease  and 
relea6e,a&  parts  of  the  same  assurance;  instead 
of  opening  the  principles  and  lwxqing  on  this 
subject  from  the  roles  of  the  cojaaajpn  &w. 
That  these  expressions  tend  to  coofqupd  is 
sufficiently  obvious:  from  the  observation,  of 
Mr.  Woodeson,  and  from,  the  difficulty  he 

(t«)  Shep.  T.  321 .  .  (t)  Shep.  Abr,  Title  R^eape,  157,  15s- 
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has  experienced  in  reconciling,  with  princi- 
ple, the  practice,  as  applied  to  conveyances 
by  release  of  reversions  and  remainders*  If 
a  gentleman  of  Mr,  Woodeson's  acknow- 
ledged attainments  and  experience,  could  be 
led  into  a.  difficulty  by  expressions  of  this 
sort,  how  is  it  to  be  expected  that  students 
should,  in  the  early  part  of  their  studies, 
be  able  to  understand,  in  their  technical 
sense,  phrases  of  such  doubtful  or  ambiguous 
meaning  ?  Any  one,  except  a  lawyer,  might 
read  the  Commentaries  of  Blackstone  on 
this  subject,  and  without  any  imputation  on 
his  judgment  arrive  at  the  conclusion,  that 
no  one  except  a  person  who  had  the  actual 
possession  of  the   land*  was   capable   of  a  /' 

release  in  enlargement  of  his  estate.  The 
pointed  language  of  Littleton  and  of  Lord 
Coke,  taken  substantively  and  without 
the  context,  might  be  considered  as  lead- 
ing to  the  same  conclusion.  Littleton, 
however,  meant  nothing  more  than '  to 
mark  the  difference  between  an  interesse  ter- 
nwd,  and  a  term  for  years.  The  former  is 
merely  an  interest  in  the  land,  and  not  an 
estate,  whfte,  the  latter  is  an  actual  estate,  (w). 
The  interest,  while  executory,  does  not  ad- 
mit of  enlargement^.   It  may  be  released  (z), 


iw)  Co.  litt  870.  a.  46.  b.         (y)  Co.  Litt  46,  b. 
and  Litt  S.  58.  (z)  970,  b.     . 
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or  assigned  (a),  but  cannot  be  surrendered  (b) ; 
though  certain  acts  are  said  to  amount  to  a 
surrender  in  law ;  nor  (as  it  is  said)  can  it  be 
confirmed  (c)  ;  but  this  is  at  least  doubtful ; 
unless  the  proposition  be  applied  to  a  con- 
firmation in  enlargement  of  an  estate:  for 
the  same  reason  that  an  interesse  termini 
cannot  be  enlarged  by  release,  it  cannot  be 
enlarged  by  confirmation  (d) ;  nor  is  an  in- 
teresse termini  an  impediment  to  a  surrender, 
or  merger,  of  a  prior  interest,  in  a  more  re- 
mote interest. 

On  this  subject  of  possession,  some  of 
the  expressions  of  Lord  Coke  are  not  more 
definite.  His  context,  however,  relieves  the 
question  from  all  difficulty.  From  this  wri- 
ter (e),  and  also  from  Sheppard's  Touchstone 
(/),  Sheppard's  Abr.  (g),  and  Mr.  Butler's 
Annotations  (A),  and  still' more  clearly  from 
first  principles,  it  is  to  be  collected  that  an 
estate  is  capable  of  enlargement,  although  that 
estate,  or  the  estate  for  years  or  for  life  is  a 
reversion  or  remainder,  and  consequently 
does  not  confer  a  right  to  the  immediate 
possession.  In  the  succeeding  division  some 
further  observations  will  be  introduced  illus* 


(a)  Co.  Litt  46,  b.  (e)  Co.  Litt.  1170,  a. 

(6)  Co.  Litt.  338,  a.  Shep.  T.  (/)  3««- 

301.  (g)  157. 

(c)  Co.  Litt.  296,  b.  (A)  Note  3  on  Co.  Litt.  2 70, a. 

(<0Sbep.T.3n. 
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trative  of  the  origin  and  history  of  the  lease 
and  release,  as  parts  of  the  same  assurance. 

2dly,  Of  the  principles  on  which  this  assur- 
ance depends. 

The  difficulty  respecting  this  assurance, 
as  a  substitute  for  a  feoffment,  vanishes  when 
its  distinguishing  characteristics  are  exa- 
mined* In  its  principles  it  is  founded  on 
the  rules  of  the  common  law  (i),  and  consists 
of  two  parts. 

1st,  An  assurance  creating  an  estate  to  be 
enlarged;  and, 

2dly,  An  assurance  granting  another  estate 
in  enlargement  of  the  estate  thus  created,  for 
the  purpose  of  being  enlarged. 

The  practice  of  a  lease  and  release  as  parts 
of  the  same  assurance,  is  founded  on  the  rule 
that  a  particular  estate,  already  vested,  may 
be  enlarged  by  the  release  of  the  person  who 
has  a  reversion  or  remainder  expectant  on 
that  estate ;  so  as  the  two  estates  are  con- 
nected in  privity  (A:),  in  such  manner  as  will 
afterwards  be  noticed.  Since  convenience 
dictated  the  use  of  the  lease  and  release  as 
parts  of  the  same  assurance,  so  in  modern 
practice,  the  object  of  the  lease  for  a  year,  is 
to  create  an  estate  which  shall  certainly  be 
attended  with  the  requisite  privity,  and  con-* 

(i)  Barker  v.  Kcatc,  2  Mod.         (*)  Co.  Litt.  273,  a. 
251. 
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fer  an  interest  which  admits,  beyond  all  doubt, 
of  being  enlarged. 

To  a  valid  feoffment,  it  is  necessary  that 
livery  shall  be  made  (7)  by  the  feoffor,  either 
in  person  or  by  attorney  (m) ;  and  such  livery 
must  be  made  to  the  feoffee  (ft),  in  person  or 
by  attorney ;  and  an  attorney  who  is  to  give 
or  receive  livery,  must  be  appointed  by 
deed  (o).  Assurances  intended  to  be  made 
by  feoffment,  frequently  failed  of  effect  on 
account  of  some  error  attending  the  cere- 
mony of  livery.  Besides  the  operation  of 
the  assurance  is  suspended  till  livery  of  sei- 
sin has  taken  place.  As  the  livery  is  the 
essential  part  of  the  assurance  (p),  no  seisin 
or  estate  passes  till  livery  of  that  seisin  is 
made* 

The  owners  of  lands  lying  at  a  distance 
from  their  residence  were  greatly  embar- 
rassed by  this  suspense  in  transactions  re- 
specting their  property.  It  may  reasonably 
be  supposed  that  no  purchaser  would  pay 
his  purchase  money,  or  mortgagee  advance 
the  intended  loan,  till  his  title  was  placed 
on  a  solid  and  certain  footing,  beyond  the 
power  of  the  seller  or  mortgagor,  to  defeat 
the  intended  sale  or  mortgage,  by  livery  in 
the  mean  time,  to  some  other  person ;  or  by 

(0   Littleton,  S.  59.  (p)  Co.  Litt.  48.  Mr.  Butler's 

(m)  Co.  Litt.  48,  b.  Note,  Co.  Litt.  271,  b. 

(»)  lb. 
(o)  lb. 
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It  revocation  of  the  authority  he  had  executed, 
or  by  any  other  accident,  a$  the  death  of  the 
grantor  or  grantee*  Nor  were  the  inconve~ 
niencee  much  less,  when  the  grant  was  of  a 
reversion,  or  remainder  expectant  on  a  par- 
ticular estate,  in  a  stranger.  By  the  common 
law,  and  till  the  statute  for  the  amendment  qf 
tfc  kw  (q),  attornment  of  the  particular 
tenant  was  essential  to  the  validity  of  t£e 
grant  (r);  and  the  tenant  might  in  many 
C99«8,  withhold  attornment:  or  the  grantor 
pr  gra$tee  might  die  before  attornment  had 
ftkeft  place.  Each  of  these  events  would 
dsftfl*  the  grant;  for  unless  attornment  was 
obtained  ip  the  liifei-twe  of  ifoe  grantor*  ?n<jl 
oho  of  the  grantee  (*),  thqgraqt  became 
inoperative,  and  failed  of  effect.  Besid^ 
there  was  a  notoriety  attppding  livery,  or 
attornment,  which  must  frave  beep  4distress- 
jng  in  transactions  of  delicacy,  which  re- 
quired  secrecy ;  and  in,  giving  the  history 
qf  this  assurance,  it  is  said,  this  conveyance 
.was  at  first  pply  purposely  contrived  by 
fiterjeauS  Ifrancis  Moore  at  tbe  request  of  the 
Lord  Norris,  to  the  end  that  some  of  bis 
Jkjndred  or  near ,  relations  should  not  take 
notice  ,by  any  search  of  public  records  what 


(j)  4  Ann.  cap.  16.  setf.  9.        Sir  Rowl.   Heyward's  case,  2 
(r)  Litt  s.  567.  Co.  35. 

(*)  Co.  Litt.  309,  a.  315,  a. 
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conveyance  or  settlement  he  should  make  of 
his  estate  (t).  In  Barker  v.  Keate  also,  it  is 
stated  by  Lord  C.  J.  North,  that  Mr.  Serj. 
Moore  was  the  inventor  of  this  mode  of 
assurance. 

The  inconveniences  thus  experienced, 
naturally  led  men  of  extensive  practice,  to 
contrive  some  mode  of  conveyance,  by 
which  the  estate  might  be  transferred  imme- 
diately, and  without  any  interval,  from  one 
man  to  another,  although  both  parties  were 
at  a  distance  from  the  lands ;  and  without 
even  the  necessity  of  their  meeting  for  the 
purpose,  or  their  giving  any  written  autho- 
rity to  deliver  or  receive  the  seisin. 

It  must  have  been  observed,  that  the 
tenant  of  a  particular  estate  might  receive 
an  enlargement  of  that  estate,  without  any 
livery  of  seisin  to  him  or  any  attornment  by 
him ;  or  even  though  another  person  was  in 
possession,  without  any  attornment  of  that 
person.  The  common  law  supplied  various 
instances  of  this  doctrine ;  and  several  autho- 
rities, applicable  to  this  point,  will  be  found 
in  the  sequel. 

The  steps  towards  this  assurance  seem  to 
have  been  progressive.  On  principles  of  tenure 
the  proper  assurance  to  enlarge  the  estate 

(0  Fabian  Phelip's  Treat,  on  the  Writ  of  Capias,  19,  b.  4. 
Reeves's  Hist,  of  the  Com.  Law.  335,  Cruise's  Digest,  4  Vol; 
p.  196. 


ON  LEASE  AND  RELEASE.  221 

of  a  person  who  was  already  a  tenant  by 
virtue  of  a  particular  estate  was  a  release. 
-  Hence  it  occurred  to  make  a  lease  at  the 
common  law,  as  the  means  of  passing  the 
freehold,  or  even  the  inheritance,  without 
livery  («).  Such  instances  were  however 
rare,  and  very  little  accommodation  was  ob- 
tained from  this  arrangement,  as  it  was  the 
practice  to  enter  by  virtue  of  the  lease, 
prior  to  the  execution  of  the  release;  or 
when  the  lands  were  already  in  the  tenancy 
of  some  other  person,  the  attornment  of  that 
person  was  requisite :  and  a  grant  would,  in 
that  .ease,  be  equally  efficacious  with  a  lease 
and  release ;  and  it  may  reasonably  be  con- 
cluded that  the  lease  and  release  were,  in  more 
early  times,  applied  only  as  an  assurance  of 
lands,  held  for  an  estate  in  possession  (t?), 
and  as  a  substitute  for  a  feoffment. 

When  the  seller  or  purchaser  was  resident 
at  a  distance  from  the  property ;  or  the  pur- 
chaser was  so  circumstanced  on  account  of 
absence,  &c.  that  he  could  not  within  a 
convenient  time  make  a  letter  of  attorney 
to  receive  livery;  the  necessity  for  a  sub- 
stitute for  livery  must  have  been  particu- 
larly felt ;  and  the  active  ingenuity  of  the  Pro- 
fession led  them  to  the  expedient  of  making 
a  lease. to  jome  person  resident  on  the  spot, 

(«)  Barker  v.  Kcate,*  Mod.  *5*.       (?)  lb. 
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mterely  for  the  purpose  of  creating  a  particu- 
lar estate,  that  the  lessee  might  enter,  and  the 
reversion  might  be  divided  from  the  posses- 
sion, and  the  reversion  thus  severed,  might 
be  granted  to  the  intended  purchaser,  and 
perfected  by  the  attornment  of  the  nominal 
lessee.  Such  must  have  been  the  motives 
which  gave  rise  .to  the  practice  noticed  by 
Lord  C.  J.  North  (w\  when  he  observes; 
"  The  usual  conveyance  at  common  .  law 
"  was  by  feoffment,  to  which  Iwery  and  seisin 
"were  necessary  i  the  possession  being  given 
thereby  to  the  feoffee  :  but  if  there  was  a 
tenant  in  possession*  and  so  livery  could 
"  not  be  made,  then  the  reversion  was  grant* 
"  ed,  and  the  particular  tenant  always  at* 
"  torned ;  and  upon  the  same  reason  it 
"  was  that  afterwards  a  lease  and  release 
"  was  held  a  good  conveyance  to  pass  an 
"  estate ;  but  at  that  time  it  was  made  no 
"  question  but  that  the  lessee  was  to  be  in 
"  actual  possession  before  the  release/' 

Such  grant,  it  must  be  remembered,  ope- 
rated strictly  in  the  mode  of  a  grant,  and  not 
as  a  release.  It  was  a  grant  to  a  stranger, 
and  not  the  repetition  of  a  grant  to  the  tenant ; 
and  even  these,  and  the  like  contrivances; 
were  renderedr  in  a  great  measure,  unneces* 
sary  by  the  statute  for  transferring  Uses  into 

(w)  Barker  v.  Keatt,  a  Mod.  251. 
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possession  (w) : .  a  statute  which  enabled  the 
own$r,  through  the  medium  of  a  conveyance 
to  UBes,  to  vest  the  seisin  it*  a  person  at  a 
distance :  for  this  purpose  a  feoffment,  or  ac- 
cording to  the  circumstances  of  the  seisin  or 
ownership,  a  grant,  and  a  selection  of  a  pro* 
per  person  to  receive  such  feoffment  or  grant, 
were  all  the  requisites  which  were  necessary. 
Still,  however,  there  must  have  been  livery 
of  seisin  of  lands  held  for  an  estate  in  posses- 
sion, and  an  attornment  by  the  tenant,  when 
the  grantor  had  merely  a  reversion,  or  re- 
mainder, and  transactions  were  exposed  to 
notoriety  by  the  necessity  there  existed  for 
livery  of  seisin,  or  attornment  of  the  tenant. 
A  bargain  and  sale  might  indeed  have  been 
made  after  this  statute :  so  as  to  vest  an  estate 
of  freehold  or  inheritance  in  the  bargainee ; 
but  ***>  bargain  and  aale  required  inrolment, 
and  the  inrolment  would  express  the  very 
language  of  the  transaction,  and  thus  give  it 
still  greater  publicity. 

In  the  progressive  stepg  which'  have  been 
noticed,  a  leading  principle  was  applied  to 
practice ;  and  the  only  inconvenience  which 
remained  was  the  necessity  of  entry  by  a 
lessee,  or  of  attornment  by  the  tenant,  who 
already  had  a  prior  estate. 

To  prevent  the  necessity  of  such  entry  on 

m 

(*)  27  H.  8.  c,  10. 
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the  one  hand,  or  of  attornment  on  the  other, 
must  have  been  an  object  of  improving  prac- 
tice, and  that  object  was  rendered  still  more 
important  by  the  circumstances  of  the  times, 
and  the  prospect  of  a  more  frequent  change 
of  property;  a  prospect  arising  from  the 
disposition  towards  commerce,  and  the  al- 
teration in  opinion  respecting  the  policy 
of  military  tenures.  Mortgages  were 
now  more  common  than  at  more  early 
periods:  and  commercial  credit  would  not 
allow  of  a  disclosure  of  transactions  of  this 
sort.  Founded  on  confidence,  they  required 
secrecy. 

In  the  reign  of  H.  8.(y),  the  statute  for 
transferring  uses  into  possession,  was  pass- 
ed into  a  law.  By  that  statute,  uses  were 
transferred '  into  estate.  Various  were  the 
means  by  which  uses  were  created.  A  bar- 
gain and  sale  was  one  of  these  means,  and 
such  bargain  and  sale  might  be  for  years,  for 
life,  or  in  fee  (*)•  Shortly  after  the  statute  of 
uses  was  passed  into  a  law,  the  statute  of  in- 
rolments  (a)  was  enacted.  The  object  of  this 
statute  (b)  was  to  introduce  a  ceremony  which 
should  be  attended  with  notoriety,  as  a  sub- 
stitute for  the  ceremony  of  livery,  attornment, 


(y)  27  H.  8.  c.  10.  (a)  27  H.  8.  c.  16. 

(2)  Sh«p.  T.  a  18.    »  Black.         (b)  Note  to  Co.  Litt.  48, 
Com.  338.    2  Inst.  671. , 
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&c.  and  it  renders  it  necessary  that  all  bar- 
gains and  sales,  under  the  statute  of  uses,  for 
an  estate  of  inheritance  of  freehold,  shall 
be  enrolled  within  a  limited  time;  viz.  six 
lunar  months:  but  this  statute  is  silent  re- 
specting the  enrolment  of  bargains  and  sales 
for  years ;  and  in  the  reign  of  Queen  Eliza- 
beth several  points  were  resolved :  and  they 
must  have  had  considerable  influence  in  re- 
gulating the  practice,  and  in  introducing  the 
,  bargain  and  sale  as  a  foundation  for  the 
release. 

In  Sir  Rowland  Heyward's  case(c)r  the 
doctrine,  of  the  court  was,  "  When  a  man 
"  seised  of  land  in  fee  for  money,  demises, 
"  grants,  bargains  and  sells  his  land  for  years, 
"  he,  which  is  owner  of  the  lands  by  his  ex- 
\c  press  grant,  gives  election  to  the  lessee  to 
"take  it  by  the  one  way  or  the  other,  for 
"  he  hath  sole  power  to  pass  it  by  demise  or 
"  bargain,  and  therefore  the  law  will  not 
make  construction  against  such  express 
grant/'  And  Lord  Coke  says,  "  It  was 
"  agreed  that  if  this  interest  should  take 
effect  by  bargain  and  sale,  then  an  attorn- 
ment is  not  necessary,  for  the  statute  of 
27  Henry  VIII.  c.  10.  of  uses,  doth  execute 
"  the  possession  to  it,  and  the  statute  of 
"  27  Henry  VIII.  c.  16.  of  enrolments,  doth 

(c)  2  Co.  35. 
VOL.    II.  Q 
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"  not  extend  to  it,  because  no  estate  of  free- 
"  hold  passes,  but  only  an  estate  for  years. 
M  Also  at  this  day  an  use  and  interest  pass 
"  in  a  manner  uno  Jlatu  together,  in  an  in- 
"  stant/'. 

And  the  7th  Resolution  in  this  case  was, 
although  the  lessees  in  the  case  in  ques- 
tion have  entered  generally,  yet  .they  may 
"  afterwards  elect  either  to  take  by  the  de- 
<c  mise  or  by  the  bargain  and  sale  ;  for  their 
"  general  entry  cannot  be  any  determination 
"  of  their  election,  more  than  if  one  be  exe- 
".  cutor  and  devisee  of  a  term,  and  he  en- 
"  tereth  generally,  it  is  no  determination*  of 
"  his  election/' 

And  at  the  conclusion  of  the  Report  it  is 
stated  that  the  lessees  made  their  election 

.  to  take  by  bargain  and  sale,  and  thereupon 
they  had  rents,  which  otherwise  they  could 

.  not  have. 

« 

.  In  Fox's  case  (d),  the  facts  were,  that  Ed- 
ward Fox  granted  the  lands  to  Smallman  and 
others  for  lives,  and  afterwards  in  considera- 
tix)ii  of  50/.  demised  them  to  Thomas  PowyS 
for  99  years,  at  a  yearly  rent  of  40s.  and  the 
only  point  in  the  case  was,  whether  the  de- 
mise and  grant  to  Thomas  Powys  should 
amount  to  a  bargain  and  sale,  so  that  the 
■'  reversion  with  the  rent  should  pass  to  Tho- 
mas Powys  by  the  statute  of  uses,  without 


(d)  8  Rep.  93. 
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any  attornment:  and  it  was  adjudged,  "  That 
u  the  demise  and  grant  upon  consideration 
M  of  50/.  amounted  to  a  bargain  and  sale 
M  for  the  said  years,  for  in  case  when  a  free- 
'*  hold  or  inheritance  shall  pass  by  deed  in- 
u  dented  and  enrolled,  it  need  not  have  the 
u  precise  words  of  bargain  and  sale ;  but 
"words  equipollent,  or  which  do  tanta- 
"  mount  are  sufficient  (e).  That  the .  intent 
"  of  the  grantor  may  be  well  collected  that 
"  he  did  intend  that  the  grants  should  take 
effect  presently,  and  should  not  depend 
upon  any  subsequent  attornment,  for  the  • 
"  rent  reserved  thereupon  was  payable  pre- 
w  sentfy,  and  therefore  it  will  be  reasonable 
"  that  Thomas  Powys  the  lessee  should  have 
'.*  the  rent  reserved  on  the  first  lease  for  lives 
"  presently,  and  that  he  cannot  have  before 
"  attornment,  which  perad venture  will  never 
"  be  made,  and  eo  potius  because  the  said; 
"  Thomas  has  no  means  to  compel  the  first  v  . 
"  lessees  to  attorn  :  but  if  it  shall  pass  as  a 
bargain  and  sale,  it  shall  be  presently  exe- 
cuted  by  the  statute  of  27  Henry  VIII.  for 
"  there  needs  no  enrolment  in  this  case,  be- 
"  cause  but  a  term  for  years  passes  and*no 
ci  estate  of  freehold,  and  there  needs  no  at- 
"  tornment,  because  it  is  executed  by  the 
u  statute ;  and  by  this  construction  every  one-. 

(e)  7  Rep.  40,  b.  Bedefs  case.  Barter  v.  Ktatey  2  Mod.  Q49. 
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"  will  have  remedy  for  that  which  he  ought 
"  to  have/' 

From  the  cases  to  which  reference  has  been 
made,  it  was  easily  to  be  collected  that  a 
particular  estate  for  years  might  be  created 
by  bargain  and  sale,  and  neither  entry,  at- 
tornment, or  enrolment,  was  essential  to  the 
efficacy  of  this  assurance.  The  bargain  and 
sale  passed  an  use,  and  the  use  was  executed 
by  the  statute  of  27  Henry  VIII.  for  transfer- 
ring uses  into  possession,  and  the  use  became 
a  term,  in  other  words,  an  actual  estate ;  and 
the  bargainee  was  without  entry,  precisely  in 
the  same  circumstances  as  a  lessee  at  the 
common  law  was  after  entry  or  attornment, 
with  the  difference  only  that  a  bargainee 
could  not  maintain  trespass  (/)  for  any  injury 
to  the  possession,  until  he  had  actually  en* 
tered ;  but  this  was  a  circumstance  which 
though,  it  affected  the  remedy  for  injuries  to 
the  possession,  was  not  of  any  importance  in 
the  consideration  of  the  principles  on  which 
the  doctrine  of  releases  in  enlargement  of  a 
vested  estate  for  years,  depended. 

This  common-law  doctrine  of  enlargement 
equally  extends  to  estates  of  freehold  and  es- 
tates for  years  (g).  But  as  an  estate  of  free- 
hold could  not  be  created  without  obtaining 

(/)  Cro.  Jac.  604.   Lutwich         (g)  Littleton,  Sect.  450,  459. 
v.  Mitton,  Owen,  87.  Green  v. 
Wiseman,  Carthew,  66. 
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livery  of  seisin,  attornment  on  a  grant,  or  en- 
rolment on  a  bargain  and  sale,  an  estate  for 
years  abne  afforded  the  convenience  which 
was  so  desirable. 

The  material  point  for  consideration  was, 
whether  an  estate  for  years  created  by  bar- 
gain and  sale  was  capable  of  enlargement  by 
the  release  prior  to  entry  ?  And  the  learning 
and  researches  of  the  conveyancers  of  that 
day,  aided  by  the  decisions  which  took  place 
on  the  statute  of  uses,  and  which  have  been 
already  stated,  enable  them  with  safety  and 
certainty,  to  arrive  at  the  conclusion,  that 
such  estate  being  actually  vested,  was  capa- 
ble of  enlargement,  in  the  same  manner,  and 
upon  the  same  principles,  that  an  estate 
created  by  common,  law  demise  was,  after 
entry,  capable  of  enlargement.  The  decisions 
in  Lutwich  v.  Mitt  on  (h),  and  Barker  v.  Keate{i), 
confirmed  these  opinions. 

In  Lvtwich  v.  Mitton  it  was  resolved  by 
the  two  Chief  Justices,  Montague  and 
Hobart,  and  by  Tanfield,  Chief  Baron, 
That  upon  a  deed  of  bargain  and  sale 
for  years,  whereof  he  himself  (A:)  is  in  pos- 
session, and  the  bargainee  never  entered, 
**  if  afterwards  the  bargainor  make  a  grant 
444  of    the  reversion    (reciting    this   lease)  (/) 

(k)  Cro.  Jac.  604.  Jutely  necessary.    For  the  rea- 

(1)  2  Mod.  249.  -  sons  stated  in  another  part  of 

(k)  The  bargainor.  these  observations  it  is  prudent 

(/)  Such  recital  is  net  abso-  to  insert  it. 

Q3 
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"  expectant  upon  it  to  divers  uses,  that  it 
44  is  a  good  conveyance  of  the  reversion, 
"  and  the  estate  was  executed  and  vested 
44  in  the  lessee  for  years  by  the  statute  (ro), 
44  and  was  divided  from  the  reversion, 
44  and  not  like  to  a  lease  for  years  at  the 
44  common  law ;  for  in  that  case  there  is 
not  any  apparent  lessee  until  he  enters,  but 
here,  by  operation  of  the  statute,  it  abso- 
lutely and  actually  vests  the  estate  in  him 
44  as  the  use,  but  not  to  have  trespass  without 
44  entry  and  actual  possession ;  wherefore 
44  they  would  not  permit  this  point  to  be  further 
"  argued." 

In  Barker  v.  Keatc,  Lord  C.  J.  North, 
speaking  of  the  conveyance  by  lease  and  re- 
lease, said,  "  At  first  when  this  sort  of  con- 
44  veyance  was  used,  the  lessee  upon  the  lease 
44  for  a  year  did  always  make  an  actual 
44  entry,  and  then  came  the  release  to  convey 
the  reversion,  but  that  being  found  trouble- 
some, the  constant  practice  was  to  make 
44  the  lease  for  a  year  by  the  deed  of  bargain 
44  and  sale,  for  the  consideration  of  five  sbil- 
44  lings,  or  some  other  small  sum,  and  this 
44  was  held,  and  is  so  still,  to  be  good  with- 
out any  actual  entry,  and  the  bargainee 
thereby  is  capable  of  a  release,  (though  he 
cannot  bring  an  action  of  trespass  without 
entry) :  for  when  money  is  the  considers 

(m)  27  H.  8.  c.  10. 
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"  tion  of  making  the  bargain  and  sale,  it  is 
"  executed  by  the  statute  of  uses,  and  so 
u  the  release  upon  it  is  good,  but  if  the  deed 
"  be  not  executed  it  is  otherwise/'  And  in 
delivering  the  judgment  of  the  court  in  the 
same  case,  the  same  C.  J.  observed,  "  After 
"  the  statute  of  uses  it  became  an  opinion, 
"  that  if  a  lease  for  years  was  made  upon  a 
valuable  consideration,  a  release  might 
operate  upon  that  without  an  actual  entry 
of  the  lessee,  because  the  statute  did  exe- 
cute the  lease,  and  raised  an  use  presently 
"  to  the  lessee/' 

"  The  lease  and  release  are  but  in  nature 
44  of  one  deed,  and  then  the  intent  of  the 
"  parties  is  apparent,  that  it  should  pass  by 
"  the  statute,  and  eo  instante  that  the  lease  is 
"  executed,  the  reservation  is  in  force/' 

It  was  some  time,  however,  after  the  first 
adoption  of  the  lease  and  release,  before  the 
profession  were  reconciled  to  the  assurance  (n). 
Difficulties  were  suggested.  They  arose 
from  a  misapprehension  of  the  principles  on 
which  the  lease  and  release,  as  applied  in 
modeffl  practice,  were  founded:  from  ap- 
plying the  common-law  learning  to  an  as- 
surance depending  partly  on  a  bargain  and 
sale,  which  is  an  assurance  deriving  its  effect 
from  the  statute  of  uses  (o). 

<*)  a  Black.  Com.  339.  (0)  Barker  v.  Keate,  already 

cited. 
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While  the  profession  read  Littleton,  or 
Lord  Coke's  comments  in  a  literal  sense,  as 
requiring  that  there  should  be  an  estate  ac- 
companied with  actual  possession,  *  and  not 
merely  a  vested  estate  giving  a  present  right 
of  present  or  future  enjoyment,  they  were 
perverting  the  use,  and  the  object  of  this 
species  of  assurance ;  and  were  reasoning 
on  principles  which  were  inapplicable.  The 
cases,  however,  of  Lutwich  v.  Mitton,  and 
Barker  and  Keate,  removed  these  doubts, 
and  from  that  period,  the  lease  and  release 
may  be  considered  as  having,  for  all  pur- 
poses of  general  practice  (jp),  superseded 
every  other  assurance,  and  as  having  been 
applied,  with  equal  reason,  and  with  equal 
security,  in  conveying  lands  held  for  an  estate 
in  possession,  and  lands  held  for  an  estate 
in  reversion  or  remainder.  We  have  the  au- 
thority of  Lord  C.  J.  North,  in  his  judgment 
given  on  Barker  y.  Keate,  that  "  The  case 
"  put  by  Littleton  in  section  459,  is  put  at 
"  the  common  law,  and  not  upon  the  statute, 
"  when  he  saith  that  if  a  lease  be  made  for 
years,  and  the -lessor  released*  all  his  right 
to  the  lessee  before  entry,  such  release  is 
"  void,  because  the  lessee  had  only  a  right, 
"  and  not  the  possession  which  Lord  Coke 
"  in  his  comment  calls  an  interesse  termini, 

{p)  2  Black.  Com.  339. 
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"  and  that  such  release  shall  not  enure  to 
44  enlarge  the  estate  without  the  possession, 
44  which  is  very  true  at  the  common  law,  but 
44  not  upon  the  statute  of  uses.  And  it  was 
"  determined  that  there  was  no  need  of  an 
44  actual  entry  to  make  the  lessee  capable  of 
44  the  release,  for  by  virtue  of  the  statute  he 
"  shall  be  adjudged  to  be  in  actual  posses- 
44  sion." 

It  cannot  be  too  strongly  impressed  on  the 
mind  that  the  part  of  this  assurance  which  is 
called  a  lease,  operates  in  most  cases  as  a 
bargain  and  sale,  and  is  an  assurance  through 
the  medium  of  the  statute  of  uses,  and  not  a 
common-law  demise.  However,  (as  may  be 
collected  from  Heyward's  case(q),  and  Fox's 
case)  (r),  it  is  in  the  option  of  the  person  who 
claims  under  this  assurance  to  use  the  same 
either  as  a  common-law  demise,  with  a  re- 
lease in  enlargement  of  the  estate ;  or  as  a 
bargain  and  sale,  through  the  medium  of  the 
statute  of  uses,  with  a  like  release  in  enlarge- 
ment. But  the  general  mode  of  pleading 
this  assurance  ascribes  to  the  lease  for  a  year, 
the  operation  of  a  bargain  and  sale  under  the 
statute.  This,  however,  is  not  necessary;  and 
when  circumstances  will  admit,  the  lease 
may  be  pleaded  as  a  demise  by  the  common 
lawj  perfected  by  en  try  ($);  and  if  the  per- 

(q)  2  Co.  35.  (s)  Heywarfo  case,  *  Co.  35. 

W  8  Co.  93. 
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son  who  makes  the  conveyance  has  a  re- 
mainder or  reversion,  the  lease  may  be  pleaded 
as  a  grant  of  that  remainder  or  reversion  for 
the  term.  Indeed,  in  the  case  of  corporations 
it  has  been  doubted  whether  they  can  stand 
seised  to  an  use  (t)>  and  as  a  consequence 
whether  a  lease  made  by  them  can  operate 
asa  bargain  and  sale,  through  the  medium  of 
the  statute,  so  that  a  release  in  enlargement 
may  be  effectual.  For  this  reason  it  is  ge- 
nerally advised  (u),  that  corporations  should 
convey  by  feoffment,  instead  of  lease  and  re- 
lease ;  or  that  there  should  be  a:  lease  and  re- 
lease, and  an  entry  by  virtue  of  the  lease, 
before  the  release,  is  taken,  so  that  there  may, 
prior  to  the  release,  be  a  term  at  the  common 
tea  capable  of  enlargement  Nor  will  it  be 
safe  in  practice  to:  deport,  from  this  caution* 
But  as  it.  has  been  decided  that  a  corpora* 
tioti.may  give  an  use  (©),  though  theyaamet 
stand  ^seised ,  to  Kb  use,  there  are  >grounds  to 
contend  that  an  assurance  by  a  .corpotiaflMb 
by  a  lease,  operating  as  a  bargain  and  safe, 
aod  by  a  release  in  enlargement,  would  be 
supported.  The  assurance  by  lease,  and  re- 
lease is  absolutely  necessary,  now  that  the 
necessity  of  attornment  is  superseded*,  in  those 

(0   Bacon   on    Uses,   347.         (u)  Butler's  Note  to  Co.  Lkt. 
Shep.  T.  508.     Mr.  Butler's     271,  b. 
Note  to  Co,  Litt.  271,  b.  (t>)  — .  Case,    1    Leon. 

183.  2  Leon.  121.  3  Leon.  175- 
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cases  only,  in  which  it  is  substituted  for  a 
feoffment,  so  that  the  freehold  or  inheritance 
could  not  be  passed  without  a  feoffment,  or  a 
lease  and  release  as  countervailing  a  feoff- 
ment, or  a  bargain  and  sale  enrolled  under 
the  statute  of  Henry.  VIII; 

In  a  variety  of  instances  ^hich  occur  in 
every  day's  experience,  the  .lease  and  release 
are  used,  when  a  mere  grant  by  a  single  deed 
would  be  sufficient.  But  as  the  validity  of 
the  grant  would  depend  on  evidence,  that  the 
grantor  had  merely  a  reversion  or  remainder, 
and  consequently  it  would  be  incumbent  on 
the  person  claiming  under  this  assurance, 
to  show  that  there  was  a  previous  existing 
particular  qstate,  the  lease  for  a  year  is  taken, 
by  way  of .  caution,  that  the  grantee  may 
have,  in  his  own  hands,  evidence  of  the 
existence  of  a  particular  estate  capable  of 
enlargement. 

So  rentrcharges,  tithes,  &c.j  may  pass 
merely  by  grant  (w) ;  nor  is  it  usual  when 
they  are  conveyed  separately  from  other 
property,  to  use  any  other  mode  of  aasur* 
ance.  They  may,  however,  be  effectually 
conveyed  by  lease  and  release. 

On  the  effect  of  a  grant  to  pass  a  remainder 
or  reversion  (x)9  Mr.  Fearne  seems  to  have 


(»)  Shep.  T.  227.  Reading  on  the  Stat,  of  Iaroll- 

(*)  Fearne's    Posth.  Works,     cnenU,p*6. 
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fallen  into  an  unaccountable  mistake.     He 
treats  it  as  absolutely  necessary  that  there 
should  be  either  a  lease  and  release,  or  a 
'  bargain  and  sale  enrolled. 

On  this  mistake,  it  is  sufficient  to  observe, 
that  at  the  common  law,  a  grant  was  the  only 
mode  by  which  a  reversion  or  remainder 
could  be  transferred  (y)  from  the  owner  to  a 
stranger;  and  the  common  law  has  in  no 
respect  been  altered,  except  in  dispensing, 
with  the  necessity  of  attornment  (?),  as  essen- 
tial to  the  perfection  of  a  grant. 

It  is  said  a  lease  and  release  countervail  a 
feoffment  (a).  By  this  expression  it  must  be 
understood  that,  considered  merely  as  a  con- 
veyance, this  assurance  has  the  operation  of 
a  feoffment,  and  that  it  has  this  operation 
so  far  only  as  it  is  a  conveyance  of  an  estate 
of  freehold  or  inheritance  in  possession ;  not 
that  it  has  any  of  the  collateral  qualities  of 
a  feoffment ;  as  divesting  estates  of  strangers; 
purging  disseisins ;  creating  discontinuances, 
and  the  like  (6).  On  the  contrary,  an  as- 
surance by  lease  and  release  operates  only 
as  a  grant,  and  passes  no  more  than  the  par- 

(y)  Co.  Litt  49,  a.    Shep.  Vin.  Abr.  Feoffment,  B.  9,  pi. 

T.  227,  ss8.  1.  and  the  Note.     Littleton, 

<*)  4  Ann.  c.  16.  s.  9.  600.  606.    Seymours  Case,  10 

(a)  Co.  Litt.  207,  a.  2  Black.  Co.  95.  Machel  v.  Clark,  2  Salk. 

Com.  339.   Supra.     And   Mr.  619.    Doe  ex  dem.  Odiarne  v. 

Butler's  Note.  Whitehead,  3  Burr.  704. 

(A)  See   the  distinctions   in 
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lies  may  rightfully  pass ;  and  in  these  re- 
spects it  is  said  to  be  an  innocent  or  a  rightful 
conveyance. 

In  many  particulars  there  is  a  difference 
between  a  feoffment  and  a  lease  and  release. 
A  feoffment  must  be  founded  on  the  posses- 
sion (c),  and  it  must  necessarily  pass  the  seisin, 
whether  it  was  at  the  time  of  livery  in  the 
feoffor,  or  in  a  stranger.  Thus  a  feoffment 
may  be  a  wrongful  conveyance,  operating 
as  a  disseisin  of  some  other  person  ;  and  al- 
though the  feoffor  has  merely  an  estate  for 
years  (d),  for  life(e),  or  in  tail(/),  or  even  a 
naked  possession  (g).  Hence  the  observations 
of  Mr.  Knowler*  in  his  learned  argument  in 
Taylor  v.  Horde,  1  Burr.  60,  that  "  a  feoff- 
ment operates  on  the  possession,  without 
any  regard  to  the  estate  or  interest  of  the 
"  feoffor ;"  and  again,  "  it  is  most  cleat  that 
"  a  feoffment  may  be  made  by  any  person 
"  in  possession/' 

In  a  feoffment  also,  livery  is  the  essential 
part  of  the  conveyance  (A).  The  deied  or 
charter  of  feoffment  is  merely  evidence  of  the 
grant.  It  is  in  some  cases  only  that  such 
charter  of  feoffment  is  necessary,  but  a  lease 


(c)  Co.  Litt.  9,  a.  366,  b.        (e)  Litt.  611.  Co.  Litt.  330, 

3^7,  a.  328,  a.  Litt.  61 1.  Read  b. 
v.  Errington,  Cro.  Eliz.  321.  (/)  Litt.  8.  599. 

(<0  Litl.  611.  Co.  Litt.  330,        (g)  2  Inst.  412. 
k  (h)  Shep.  T.  204- 
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and  release  are  merely  a  rightful  convey- 
ance^'), and  there  must  be  a  seisin  as  a 
foundation  on  which  they -may  operate.  They 
pasa, that  degree  of  interest  only  which  is  in 
the  grantor,  and  it  is  for  this  reason  called 
an  innocent  conveyance  (&)•  And-  a  lease 
and  release,  either  at  the  common  law,  or 
through  the  medium  of  a  bargain  and  sale, 
cannot  be  pleaded  as  a  feoffment  (/). 
,  In  discussing  the  origin  of  the  assurance 
by  lease  and  relpase  it  has  been  necessary  to 
advert  to  the  principles  on  which  it  ie  ground- 
ed :  it  will  here  be  proper  to  enumerate  the 
more  leading  points ;  they  are, 

1st,  By  the  doctrine  of  the  common  law,  a 
vested  interest  for  years,  either  in  possession, 
reversion,  or  remainder,  may  be  enhirged  by 
release. 

2dly,  A  lease  for  years,  at  the  common 
law,  of  land?  in  possession,  will  not  give  an 
actual  estate  till  entry;  but  a  lease  for  years 
of  lands  in  reversion,  will,  now  that  attorn- 
ment is  rendered  unnecessary,  give  an  actual 
estate  without  either  entry,  attornment,  or 
other  ceremony. 

Sdly,  A  bargain  and  sale  for  years  may 
give  an  actual  estate  prior  to  entry. 

4thly,  An  estate  arising  from .  a  bargain 


(i)  Litt.  600,606.  (/)  Broke  Feoffment,  pi.  44. 

(k)  Supra,  p.  296.  Vin.  Abr.  Feoffment,  B.  a.  pi.  1. 
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and  sale  for  years,  may  vest  instanter  (m),  and 
be  enlarged  by  release ;  and 

Lastly,  The  object  of  the  lease  for  a  year, 
more  properly  denominated  a  bargain  and 
sale  for  a  year,  is  to  create  such  particular 
estate  as  may  be  enlarged  by  release. 

2dly,    Of  its  Parts. 

A  lease  and  release  are  considered  in  law 
as  constituting  one  assurance,  an  assurance 
which  consists  of  two  parts  (»),  perfectly  disk 
tinct,  each  producing  its  own  particular  ope* 
ration. 

1st,  Of  a  lease  for  a  year  or  some  other 
short  period*  measured  by  a  definite  space  of 
,  time  pa  as  to  be  a  chattel  interest ;  and 

2dly,  Of  a  release  in  enlargement  of  the 
estate,  created  by  the  lease.  It  is  of  the 
eteence  of  this  assqrance,  a*  a  substitute  far 
a  feoffment*  that  there  should  be  a  lease  create 
ing  a  particular  estate,  and  separating1  die 
same  from  thei  inheritance ;  so  that  there 
may  be  a  reversion  expectant  on  the  parti* 
cular  estate ;  for  unless  a  particular  estate  is 
created,  there  does  not  exist  any  interest  ca- 
pable of  enlargement  (o).  On  the  other  hand, 
unless  the  inheritance  is  divided  from  the 
possession  by  means  of  a  particular  estate, 

(at)  See  the  next  division. 

(*)  Barker  v.  Keate,  2  Mpd.  35*. 

(0)  Co.  Litt  379. 
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there  is  no  interest  of.  that  particular  species 
which  can  be  granted  by  way  of  release  (p). 
The  reasons  given  against  an  assurance  by 
lease  at  the  common  law,  and  release  before 
the  entry  of  the  lessee,  would  apply  with 
equal  and  still  greater  force  as  an  authority 
for  this  point.  The  objections  (q)>  it  may  be 
remembered,  were, 

First,  that  there  was  merely  an  interesse 
termini,  and  not  an  actual  term,  or  estate;  and 
the  objection  is  applied  with  still  greater 
weight  when  there  is  npt  any  interest  what- 
ever, either  by  way  of  intere$$e  termini  or 
otherwise.  The  other  objection  was,  that 
there  was  not  any  reversion  divided  .from 
the  possession,  and  as  a  consequence,  there 
was  not  only  the  want  of  an  interest  capable 
of  enlargement,  but  there  was  also  a  defi- 
ciency of  that  species  of  interest,  which  was 
the  subject  of  a  grant,  capable  of  being  "pass* 
ed  by  deed,  without  livery,  enrolment,  &c.(r). 
Hence  this  assurance  is  constituted  of  two 
acts,  one  perfectly  distinct  from  the  other* 
though  both  are  taken  into  consideration 
by  the  law  as  parts  of  the  same  assurance  («). 
The  lease  for  a  year  is  usually  contained  in 
a  deed,  either  poll  or  indented.  A  deed  is 
not  essentially  necessary  to  the  operation  of 
the  lease,  but  it  is  essential  to  the  validity 
of  the  release ;    for  the   release   creates   a 

(p)  Co.  Iitt.  338,  b.  (r)  Co.  Litt.  49,  a.    Shcp.  T.  227. 

(?)  Co.  Litt.  270,  a.  (s)  Barker  v.  Keatc,  2  Mod.  252. 
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particular  estate,  and  the  remaining  interest 
of  the  grantor  is  a  reversion,  and  this  reversion 
cannot  be  transferred  without  a  grant ;  and  a 
grant  cannot  be  made  without  a  deed  (t). 

In  point  of  law,  and  generally  in  point  of 
fact,  an  assurance  by  lease  and  release  con- 
sists of  two  distinct  acts  contained  in  two 
distinct  instruments. 

1st.  Of  a  lease  for  a  year,  in  one  instru- 
ment, dated  on  one  day,  and, 

2dly,  Of  a  release  of  the  freehold  or  inhe- 
ritance, in  another  instrument,  dated  on  the 
next  succeeding  day. 

It  has  been  said,  both  these  instruments 
may  be  contained  in  the  deed,  and  written 
on  the  same  parchment. 

Beyond  all  question  the  two  instruments 
may  be  dated  on  the  same  day  (u),  and  may 
be,  and  generally  are,  executed  in  the  same 
instant  of  time.  In  correct  practice  the  exe- 
cution of  the  lease  for  a  year  ought  to  pre- 
cede the  execution  of  the  release;  but  even 
though  it  should  be  proved  that  the  lease  and 
release  were  executed  in  a  different  order,  the 
release,  being  executed  in  the  first  instance, 
and  the  lease  for  a  year  afterwards,  the  law, 
in  applying  the  rule  which  makes  these  two 
instruments  parts  of  the  same  assurance, 
would,  it  is  apprehended,  reject  this  evidence 
of  priority,  and  consider  the  legal  operation 

(0  Shep.  T.  227.  (k)  Lord  Raymond,  276. 
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of  the  two  instruments  to  be,  1st,  a  lease, 
and  2dly,  a  release.  There  are  general  prin- 
ciples with  which  such  a  decision  may  be 
easily  reconciled,  but  till  the  precise  point 
shall  have  been  decided,  a  title  depending  on 
a  lease  and  release  executed  in  this  mode, 
would  by  cautious  practitioners  be  treated  as 
doubtful.  It  is  certain  that  in  the  absence  of 
evidence  of  the  fact,  the  law  would  presume 
the  priority  in  the  execution  of  the  lease,  as 
the  means  of  giving  effect  to  the  release  (v). 

These  observations  apply  to  the  assurance 
only  when  it  is  made  by  a  lease  and  release  as 
parte  of  the  same  transaction ;  when  the  par- 
ticular estate  is  created  solely  for  the  pur- 
pose of  being  the  foundation  of  the  release ; 
and  also  when  the  lease  is  by  bargain  and 
sale ;  for  when  the  lease  is  at  the  common 
law,  and  of  lands  held  for  an  estate  in  posses- 
sion, there  must  be  an  entry  by  force  of  the 
lease,  in  the  interval  between  the  execution 
of  the  lease,  and  the  execution  -of  the  release. 

In  investigating  titles,  it  will  some- 
times occur  that  there  is  a  release  only 
without  a  lease  for  a  year,  as  part  of  the 
same  transaction.  The  object  of  the  re- 
lease is  under  these  circumstances,  to  en- 
large an  estate  previously  existing  and  cre- 
ated independently  of  any  intention  to 
make  the  release.  Cases  of  this  sort  de- 
pend on  those  rules  of  law,  from  which  the 

(y)  1  Burr.  106. 
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assurance  by  lease  and  release,  as  parts  of  the 
same  transaction,  originated,  and  of  course 
they  are  to  be  considered,  with  reference  to 
the  rules  of  law  which  govern  the  doctrine  of 
releases  made  in  enlargement  of  estates,  as 
that  doctrine  stood  prior  to  the  introduction 
of  the  assurance  by  lease  and  release,  as 
a  substitute  for  a  feoffment.  In  other  in- 
stances, the  lease  for  a  year  may  be  lost, 
or  miay  be  defective  in  not  having  proper 
parties,  or  from  an  omission  or  error  in  the 
parcels.  In  instances  of  this  sort  also,  it  is  * 
frequently  necessary  to  recur  to  the  common- 
law  learning;  and  the  releases  are  for  the 
most  part  found  to  be  available  (m)9  either 
as  grants  of  the  reversion,  or  remainder  ex- 
pectant updn  some  attendant  term,  or  estate 
for  life,  or  term  in  ah  ordinary  lessee  or 
odcupier,  being  at  least  a  tenant  at  will  or 
copyholder,  or  as  capable  of  operating  as  a 
release,  in  enlargement  of  some  estate,  which 
at  the  time  of  the  execution  of  the  release, 
wis  vested  in  the  releasee.  On  this  account 
it  will  be  proper,  m  considering  who  may 
be  a  releasor,  and  who  may  be  a  releasee, 
to  take  a  general  view  of  the  law  as  it  ap- 
plies to  releases  in  enlargement  of  estate, 
independently  of  the  more  prevailing  prac-  • 
tice  of  making  a   lease  for   a    year,  as  the 

(w)  Ree  v.  Tranmer,  2  Wilson,  G8a. 
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foundation  of  the  release.  With  the  excep- 
tion also  of  those  instances  in  which  the 
lease  for  a  year  is  perfected  by  entry,  the 
student  should  always  bear  m  mind  that 
the  lease  for  a  year  is,  in  strictness*  a  bargain 
and  sale,  giving  a  vested  estate,  through 
the  medium  of  the  statute  which  execute* 
the  use  into  possession ;  that  is,  into  estate ; 
and  as  often  as  passages  are  brought  before 
his  notice,  which  either  express  or  seem 
to  imply,  that  the  lessee  has  or  must  have  the 
possession,  he  must  understand  these  pas- 
sages, as  meaning  nothing  more,  than  that 
the  lessee  has  or  must  have  an  actual  and 
vested  estate.  It  is  immaterial  whether 
this  vested  estate  confers  a  right  to  the  im- 
mediate possession,  or  to  the  possession,  only 
after  the  determination  of  some  prior  estate. 
It  follows  that  it  is  indifferent  whether  the 
lease  for  a  year  is  made  by  a  person  seised 
of  lands  held  for  an  estate  in  possession,  or 
of  lands  held  for  an  estate  in  reversion  or 
remainder.  At  the  same  time,  care  must  be 
taken  to  avoid  a  mistake,  into  which  these 
observations  might  easily  lead  a  student. 
Although  a  bargain  and  sale  for  years  passes 
an  use,  and  that  use  may  be  executed  instanter 
into  estate  by  the  statute  (#)  ;  and  such  estate 
is  a  sufficient  foundation  for  a  release,  the 

(*)  Heyward's  Case,  3  Co.  35. 
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observation  must  be  understood  as  applicable 
only,  to  a  bargain  and  sale,  containing  a  limi- 
tation, which,  from  its  nature  and  form,  does 
give  a  vested  interest.  When  the  use  depends 
on  a  contingency,  or  is  to  commence. from  a 
future  day,  the  bargain  and  sale  will  not  con- 
fer, a  vested  interest,  until  the  contingency 
has  arisen,  or  that  day  is  arrived.  In  the 
mean  time  there  is  not  any  estate,  and  of  con- 
sequence the  bargainee  is  not  capable  of  a 
release,,  to  operate  under  the  rule  which 
has  been  considered.  The  release,  in.  this 
instance,  as  at  the  common  law,  may  operate 
by  way  of  discharge,  to  extinguish  a  rent.; 
but  it  cannot  have  the  effect  of  enlarging  that 
which  in  point  of  law,  or  in  fact,  does  not 
exist  (r),  or  of  granting  the  inheritance  as  a 
reversion,  by  means  of  the  bargain  and  sale, 
since  there  is  not  any  division  of  the  posses- 
sion from  the  inheritance.  This  observation 
will  suggest  the  caution  of  making  the  estate 
limited  by  the  bargain  and  sale,  a  vested  in- 
terest.; and  on  this  point  the  necessary  ob- 
servations will  be  added  in  treating  of  the 
form  of  the  lease. 

3dly,  and  4thly.  Who  may  be   the  Releasor, 
and  who  may  be  the  Releasee. 
1st.  In  respect  of  personal  qualifications. 
3dly.  In  respect  of  estate. 

(r)  Co.Litt.  270,  a. 
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1st.  Whoever  may  be  a  grantor,  and  seised 
to  an  use,  may  be  a  bargainor,  as  the  means 
of  being  a  releasor,  in  the  release ;  and  who? 
ever  may  be  grantee,  and  is  capable  of  an 
use,  may  be  a  bargainee,  as  the  means  of 
being  a  releasee  in  the  release;. and  who- 
ever may  be  a  bargainor  or  bargainee,  of  the 
use,  may  be  a  releasor  or  releasee. 

The  terms  of  qualification,  respecting  the 
use,  are  added,  to  adapt  the  proposition  to 
the  circumstances,  that  the  lease  and  release 
are,  in  their  modern  use,  parts  of  the  same 
assurance,  and  that  the  lease  is  to  operate  as 
a  bargain  and  sale,  through  the  medium  of 
the  statute  for  transferring  uses  into  posses- 
sion  (y). 

Some  persons  are  incapacitated  to  grant,  as 

Infants,  for  want  of  discretion, 

Married  women,  for  want  of  free  will, 

Lunatics, 

Idiots,  and 

Persons  deaf,  dumb,  and  blind ; 
because  these  persons  are  deprived  of  all 
means  of  communication ;  but  all  these  per-* 
sons  may  be  grantees;  and  when  they  are 
grantees,  an  use  (z)  declared  of  their  seisin 
will  be  executed  by  the  statute. 

The  King  may  grant,  but  he  cannot  stand 
seised  to  an  use  (a).     So  a  corporation  may 

(y)  37  Hen.  VIII.  (a)  Bacoa  on  Uses,  66. 

(z)  Bacon  on  Uses,  57. 
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gravity  but  it  is  to  be  found  in  books  of  the 
most  approved  authority,  that  a  corporation 
cannot  stand  seised  to  an  use  (£)• 

An  alien  may  grant,  and  such  grant  will 
be  good  as  against  himself;  but  void  against 
the  King,  on  office  found:  but  neither  an 
attainted  person  (c),  or  an  alien  (</),  can  take 
a  conveyance  to  an  use,  which  will  be  binding 
against  the  Crown  or  the  lord  of  the  fee  (e)* 
But  an  alien  if)  or  attainted  person  is  capa- 
ble of  an  use.  It  is  sometimes  supposed 
that  neither  an  attainted  person,  or  an  alien, 
can  stand  seised  to  an  use  (g).  This,  if  ap- 
plied to  the  right  to  charge  the  seisin  with 
an  use,  does  not  seem  quite  correct.  The 
use  cannot  be  executed,  aa  against  the  King 
or  the  lord :  but  it  is  no  where  to  be  found, 
that  an  use  bargained  and  sold,  by  an  at- 
tainted person*  or  an  alien*  will  not  arise, 
and  be  executed  by  the  statute :  and  grant* 
ing  that  an  attainted  person  or  an  alien  may 
basganti  and  sell  an  use,  he  may  convey  by 
lease  and  release. 

That  the  Crown  or  tibe  lord'  may  defeat 
such  alienation*,  is  a  porab  of  wy  different 
consideration^    The  right   of  avoiding  the 

(by  Brake  Abr.  Ums,  pi;  10.  (*)j  Dyer,  283*  Foph.  72. 

Bacon  on  Uses,  57.  (/)  Godb.  275. 

(c)  Pimb's  case,    Mo.  1.96.  (g)  Gilbert  on  Uses,  5, 170. 
1  Inst.  13,  a,  note  7. 

(d)  King  v.  Boys,  Dyer,  283,  b. 
1  Inst.  2,  a. 
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conveyance,  depends  on  the  right  of  aliena- 
tion, as  governed  by  common-law  principles, 
and  not  on  the  ability  of  aliens,  &c.  to  bind 
themselves  by  a  bargain  and  sale  of  the  use. 

The  cases  of  infants,  married  women,  lu- 
natics, idiots,  persons  deaf,  dumb,  and  blind, 
depend  on  common-law  principles,  without 
any  circumstance  peculiar  to  the  lease  and 
release,  as  parts  of  one  and  the  same  as- 
surance. There  is  an  incapacity  to  alien ; 
an  incapacity  created  by  the  law  for  their 
sakes,  and  to  protect  them  from  undue 
advantages.  They  are  equally,  or  rather 
more,  incapable  to  make  the  release,  than 
they  are  to  make  the  bargain  and  sale.  With 
a  view  then  to  the  mode  of  operation  of  the 
lease  and  release,  nothing,  material  to  the  il- 
lustration of  the  principles  which  govern  the 
learning  respecting  this  assurance,  arises 
out  of  the  relative  situation  of  these  per- 
sons. All  these  persons  may  receive  the  sei- 
sin under  a  conveyance  to  them :  and  uses 
declared  of  their  seisin  will  be  executed  by 
the  statute  of  27  Hen.  VIII. 

It  may  be  useful  to  observe,  that  prior  to 
the  case  of  Zouch  v.  Parsons  (h),  a.  lease  and 
release  by  an  infant  had  been  treated  by  the 
profession,  and  by  the  best  text  writers,  as 
absolutely  void.  Lord  Mansfield,  and  the 
court  of  King's  Bench,  decided  that  a  con- . 

(h)  3  Burr.  1794. 
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veyance  by  an  infant  by  lease  and  release, 
was,  under  the  circumstances  which  occurred 
in  that  case,  voidable  only  and  not  void. 
But  no  lawyer  of  eminence  has  thought  it 
safe  to  follow  that  decision  in  practice: 
and  that  excellent  property  lawyer,  the  pre- 
sent chancellor  (i),  has  repeatedly  approved 
the  observations  of  counsel,  when  question- 
ing the  authority  of  this  case.  To  admit, 
indeed,  that  such  a  decision  is  law,  is  to  con- 
found all  distinctions;  and  to  oppose  ail 
authority  on  this  head.  The  law  had  ad- 
mitted that  an  infant  could  make  a  lease  re- 
serving  rent ;  thus  a  lease  reserving  rent  was 
voidable  (A:),  while  a  lease  without  any  reser- 
vation of  rent  was  absolutely  void  (/).  The 
law  also  admitted  that  the  feoffment  or 
other  gift  of  an  infant  by  means  of  livery 
of  seisin,  was  voidable  only,  and  not  void, 
when  made  by  an  infant  in  person  (m),  while 
it  declared  a  livery  of  seisin  made  by  the  infant 
by  means  of  an  attorney,  to  be  absolutely 
void  (n). 

These  distinctions  between  livery  in  per- 
son, and  livery  by  attorney,  assumed  that 

(*)  Lord  Eldon.  doubted :  but  quaere  if  with  suf- 

(k)  Shep.  Touch.  267.  Moor,  ficient  attention  to  the  autho- 

10.  rides. 

(/)  Plowd.  545.  Shep.  Touch.  (»)  Bro.  Abr.  Coverture,  pi. 

267.  Moor,  105.  Except  a  lease  40.  lb.  Infancy,  pi.  1. 

to  try  a  title  by  ejectment.  The  (n)    JVhittingham's  Case,    8 

distinction  between  leases  with  Rep.  45,  a.     9  H.  6.  6.    Perk. 

and    without    rent    has    been  s.  12,  13,  14.    2  Roll.  Abr.  2. 
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the  infant  could  not  appoint  an  attorney ; 
and  consequently  could  not,  through  die 
medium  of  an  attorney,  give  livery  of  seisin. 
An  infant,  it  is  to  be  observed,  is  always  sued! 
by  guardian  and  not  by  attorney. 

Many  books  of  authority  ascribe  the  de- 
fect) of  a  feoffment  by  attorney,  to  the  in- 
ability of  the  infant  to  make  a>  deed.  But 
in  some  instances  an  infant  may  make  a 
binding  deed:  as  in  case  of  a  single  bill 
or  bond  for  necessaries ;  and  leases  by  an 
infant  may  be  good,  although  a  deed  is 
essential' to  therdffitffty  of  the  tease. 

Though  the  case  of  Zouch  and  Persons  has 
not  been  expressly  over-ruled,  die  probabi- 
lity is,  that  whenever  the  point  shaH  require 
an  express  and  explicit  decision,  it  will  be 
determined  that  a  conveyance  by  lease  and* 
rqtease,  madte  by-  an  infant,  cannot,  under 
any  circumstances  of  interest  or  no  interest 
in  the  infant,  or  benefit  or  no  benefit  to  him, 
be  supported. 

It  remains  to  be  added  that  according  to 
Bacon  on  Uses(o)9  an  infant  may  in-  consi- 
deration of  maintenance,  &c.  bargain  and 
sell  an  use ;  in  other  words,  may  stand  seised 
to  an  use ;.  butt  the.  better  opinion  is*  that  an 
infant  cannot  raise  an  use  by  his  bargain  and 
sale  (jp).    Bacon  also  admits,  p.  67,  that  an 

(p)  p-  63. 

(i?)  2  Ia&  673. 
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infant  cannot  raise  an  use  by  covenant  to 
stand  seised,  in  consideration  of  blood  or 
marriage.  The  obvious  objection  against  the 
efficacy  of  this  assurance  is,  that  the  infant 
cannot  covenant ;  for  a  covenant  cannot  be 
created  without  deed ;  and  for  this  purpose, 
an  infant  cannot  make  a  deed. 

The  same  observations  which  apply  to  a 
king,  equally  apply  to  a  queen  regent,  and 
even  to  a  queen  consort  (q).  The  king  cannot 
stand  seised  to  an  use,  even  though  the  con- 
veyance is  to  the  king  as  an  individual,  and 
only  for  his  life  (r).  It  follows  that  he  can- 
not make  a  bargain  and  sale  for  years  or  in 
fee,  to  operate  through  the  medium  of  the 
statute  of  uses.  This  impediment  is  ex- 
tended to  property  he  has  in  his  individual 
capacity,  as  well  as  property  of  which  he  is 
seised,  Jure  corona  (s).  All  the  books  agree 
on  this  point.  Before  the  statute  of  uses 
the  law  was,  as  at  this  day,  that  the  king 
could  not  be  a  trustee.  A  trust  cannot  be 
decreed  against  him.  This  exemption  arises 
from  his  prerogative.  No  suit  to  enforce  a 
right  can  be  maintained  against  the  Crown  (£> 
As  the  king  could  not  be  compelled  to  per- 

(q)  Bac.  on  Uses,  56.  (s)  Bac.  on  Uses,  57.  Broke, 

(r)  Bac,  on  Uses,  56.  Feoffm.  to  Uses,  pi.  31. 

(0  Year  Book,  7  Ed.  4.  17. 
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form  a  trust,  the  law  has  considered  him  as 
discharged  from  the  trust  (u):  and  the  sta- 
tute of  uses  executed  those  trusts,  only  for 
which  there  was  a  remedy  at  the  time  of 
passing  the  statute.  That  it  is  from  the  pre- 
rogative, of  being  exempt  from  suit,  that 
the  king  cannot  be  seised  to  an  use,  or 
cannot  be  a  trustee,  may  be  collected  from 
the  admission,  that  if  an  individual  who  was 
chargeable  with  a  trust,  became  king,  he 
was  immediately  discharged  from  the  trust. 
This  would  have  happened  in  the  person  of 
Richard  the  Third  (0),  if  an  act  of  Parlia- 
ment O)  had  not  been  passed  to  prevent  so 
manifest  an  injury.  The  doctrine  of  exemp- 
tion from  the  trust  has  been  carried  to  the 
extent  that  the  alienee  of  the  Crown  (x)  was  not 
liable  to  perform  the  trust :  so  that  the  ex- 
emption of  the  Crown  from  the  trust  was  a 
discharge  of  the  lands  themselves  from  the 
trust. 

The  case  of  the  queen  consort,  turns  on 
the  prerogative  of  her  husband ;  in  regard  to 
the  government  and  interest  the  king  hath 
in  her  possessions  (y). 

(it)  Week's  Case,  2  R.  A.  780.        (x)  Bac.  on  Uses,  57. 
(v)  Bac.  on  Uses,  57.  (y)  Bac.  on  Uses,  57. 

(to)  1  R.  3.  c.  5. 


ON  LEASE  AND  RELEASE.  258 

The  language  of  the  ancient  as  well  as 
the  modern  books  is,  that  a  corporation 
cannot  be  seised  to  an  use  (z).  Hence 
the  objection,  in  practice,  that  a  cor- 
poration cannot  convey  by  a  lease  for  a 
year,  operating  as  a  bargain  and  sale,  and  a 
release.  This  objection  equally  applies  to 
sole  corporations;  and  to  corporations  ag- 
gregate of  many  (a).  But  in  regard  to  sole 
corporations,  as  a  bishop,  there  is  this  diver- 
sity :  a  conveyance  to  a  sole  corporation  to 
uses,  will  be  good,  for  the  benefit  of  the  cor* 
poration;  and  the  estate  will  not  be  sub- 
ject to  the  use  which  is  declared:  while  a 
bargain  and  sale  by  a  sole  corporation 
will  be  good,  during  the  office  of  the 
person  by  whom  the  bargain  and  sale  is 
made  (b).  Thus  the  law  admits  the  indivi- 
dual to  be  bound,  as  far  as  he  has  individu- 
ally an  ownership. 

The  language  of  Bacon  is  (c),  "  If  a  bishop 
"  bargain  or  sell  land  whereof  he  is  seised,  in 
"  right  of  his  see,  this  is  good  during  his 
"  life,  it  should  be  during  his  incumbency, 
"  otherwise  it  is  where  a  bishop  is  enfeoffed 
"  to  him  and  his  successors,  to  the  upe  of 
"  J.  D.  and  his  heirs,   this  is  not  good ;  no 

(z)  Bac.  on  Uses,  57.  (b)  Bac.  on  Uses,  57. 

(a)  Bac.  on  Uses,  57.  (c)  p.  57. 
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"  not  for  the  bishop's   life ;  but  the  use  is 
"  merely  void/' 

From  this  distinction)  if  allowed  to  pre- 
vail*  it  will  follow  that  a  lease  ami  release  by 
a  sole  corporation,  is  an  efficient  convey- 
ance (for  a  time),  while  a  like  conveyance  by  a 
corporation  aggregate,  is  open  to  the  objec- 
tion, that  the  lease,  or  bargain  and  sale  for 
a  year,  is  inoperative,  and  cannot  be  a  foun- 
dation for  a  release. 

The  alleged  reason  for  which  a  corpora- 
tion cannot  stand  seised  to  an  use;  is,  "  be- 
"  cause  their  capacity  is  to  an  usecertaiw(rf)';,> 
again,  "  because  they  cannot  execute  an 
"  tistttte  without  doing  wrong  to  their  corpo^- 
"  ration  or  founder  (e) ;"  and  finally,  because 
the  Court  of  Chancery  could  issue*  no  pno- 
cess  against  the  individuals  fat  the  execution 
of  the  use  (/).  So  that  there  could  not  be  any 
privity  of  person,  or  personal  confidence. 

Hence  the  practice,  for  corporations  ag- 
gregate to  convey  by  feoffment,  or  by  lease 
at  the  common  law,  perfected  by  entry  prior 
to  the  release,  and  then  by  a  release  in  en- 
largement of  the  estate  granted  by  the 
lease(g).  In  one  case  it  was  admitted,  that  a 
corporation  might  give  an  use,  although  it  could 

(d)  Bac,  ob  Uses,  57.  (g)  Holland  v.  B<mi*>  s  Leo. 

(c)  Bac.  on  Uses,  57.  157.    3  Leo,  175. 

(/)  Cruise  on  Uses,  22.  Gilb. 
on  Uses,  5  Plow.  102. 
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not  stand  seised  to  an  use:  and  it  was  supposed 
that  a  bargain  and  sale  in  fee,  by  a  corpora* 
tion,  was  sustainable  as  a  valid  assurance. 

In  the  distinction,  that  a  corporation  may 
give  an  use,  and  that  it  cannot  stand  seised 
to  an  use,  there  is  a  refinement  not  fit  to  be 
followed  in  judicial  decisions.  There  is  a 
difference  in  terms  «mly,  and  not  in  sub- 
stance, or  in  sense.  If  a  corporation  can 
give  an  use,  it  must  be  on  the  ground,  that 
it  can  stand  seised  to  an  use :  and  if  a  cor- 
poration can  give  the  use  of  the  fee,  it  can, 
with  equal  reason,  give  the  use  for  a  term 
of  years :  and,  the  use  being  given,  the  sta- 
tute will  execute  it  into  estate,  and  the  es- 
tate thus  created,  may  be  enlarged. 

The  case  which  admits  the  bargain  and 
sale  in  fee  to  be  efficient  has  not  been  fol- 
lowed in  practice:  nor  can  it  be  sup- 
ported in  principle,  consistently  with  the 
doctrine,  that  a  corporation  cannot  stand 
seised  to  an  use.  Either  the  rule  that  a  cor- 
poration may  give  an  use,  or  the  more 
ancient  and  more  approved  rule,  that  a  cor- 
poration cannot  stand  seised  to  an  use, 
must  be  abandoned,  whenever  the  question 
shaH  be  brought  forward,  for  judicial  deci- 
sion; unless  the  rule  stare  decisis  shall  be 
allowed  to  prevail,  and  establish  one  of  those 
anomalies  which  disgrace  the  law  as  a 
science :  although  it  must  be  admitted  that 
every  decision,  right  or  wrong,  ought  to  be 
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followed,  if  it  has  once  become  an  acknow- 
ledged rule  of  property.  The  more  ancient 
rule,  that  a  corporation  cannot  stand  seised 
to  an  use,  seems  too  well  established  to  give 
place  to  the  more  modern  decision,  that  a 
corporation  may  give  an  use :  and  that  de- 
cision has  never  been  followed  in  practice, 
so  as  to  become  an  acknowledged  rule  of 
property.  Perhaps  it  may  be  safe  to  say, 
that  there  are  not  three  titles  in  the  kingdom 
depending  on  the  question  whether  a  corpo- 
ration can  give  an  use ;  in  other  terms  make 
a  bargain  and  sale  in  fee,  under  the  statute 
of  uses ;  as  a  departure  from  the  rule  that 
they  cannot  stand  seised  to  an  use,  so  as  to 
convey  by  a  bargain  and  sale  for  a  year,  and 
a  release  grounded  on  the  estate  of  the  bar- 
gainee. 

From  the  rule  that  a  corporation  cannot 
stand  seised  to  an  use,  it  would  be  a  fair 
and  reasonable  inference  that  a  corporation 
could  not  be  a  trustee,  and  that  a  specific 
performance  of  a  contract  could  not  be  de- 
creed against  them.  This  inference,  how- 
ever just  in  its  analogy,  is  not  warranted  by 
the  acknowledged  doctrine  of  modern  times. 

Corporations  frequently  are  trustees  for  cha- 
ritable and  other  purposes:  and  no  one 
is  at  liberty  to  doubt  that  these  trusts  are 
binding  on  the  Corporation;  and  contracts 
for  sale  are  binding  on  corporations  as  well 
as  on  individuals.    In  these  particulars,  also, 
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there  is  an  inconsistency,  which  destroys 
the  uniformity  of  the  law,  and  renders  its 
study  so  abstruse.  Granting  it  to  be  true, 
that  a  corporation  cannot  give  an  use,  or 
cannot  be  seised  to  an  use;  it  ought  to 
follow  as  a  deduction  from  the  same  prin- 
ciples, that  it  cannot  be  a  trustee  or  make 
any  contract  which  a  court  of  equity  can 
enforce.  .  If  a  corporation  could  not  have 
been  a  trustee  before  the  statute  of  uses,  no 
alteration  in  the  law  on  this  head,  has  been 
made  since,  the  statute:  and  to  be  consistent 
it  ought  to  have  been  decided  that  a  corpo- 
ration cannot  be  a  trustee  in  modern  times. 
But  if  it  be  admitted  that  corporations  might 
before  the  statute,  have  been  charged  with 
trusts;  then  the  statute  of  uses  might  re- 
concile the  distinction,  by  allowing  the 
conclusion,  that  the  statute  for  transferring 
uses  into  possession,  applies  to  the  seisin  of 
"  persons/'  and  not  to  the  seisin  of  corpora- 
tions: thus  leaving  the  uses  or  trusts,  de- 
clared of  the  seisin  of  corporations,  in  the 
same  state  in  which  they  were  found.  The 
learned  Bacon  in  his  examination  of  the 
statute  of  uses,  and  the  decisions  grounded 
on  the  same  (h) ;  and  in  comparing  the  law 
since  the  statute  of  uses,  with  the  rules  of 
equity  and  of  law,  founded  on  several  statutes 

(A)  Bac.  on  Uses,  57. 
VOL.  II.  S 
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prior  to  the  statute  of  us6s,  Adverts  to  this 
difficulty.  After  stating  the  reasons  against 
a  corporation  being  seised  to  an  use ;  he  adds, 
but  chiefly  because  the  letter  of  this  sta- 
tute, which  in  any  clause  when  it  speaketh 
"  of  the  feoffee  resteth  only  upon  the  word 
"  person,  when  it  speaketh  of  cestui  que  u$e(i)> 
"  it  addeth  person  or  body  politic/'  In  this 
place,  however,  let  it  be  remarked,  that  the 
same  objection  equally  applies  to  the  exe- 
cution of  an  use,  as  against  a  Corporation 
sole  ;  for  example,  a  bishop ;  and  if  that 
point  is  not  expressly  decided  (and  no  de- 
cision has  occurred)  it  may  require  further 
consideration. 

It  remains  to  be  observed  under  this  head, 
that  uses  may  be  declared  on  a  conveyance 'by 
a  corporation,  which  passes  the  seisin  from 
them  to  a  person,  cApabte  of  standing  seised 
to  an  use. 

It  rarely  happens  that  a  corporation  is 
advised  to  convey  by  lease,  eveti  at  the  com- 
mon law,  and  a  release  in  enlargement.  But 
this  is  sometimes  done  ;  and  then  the  lease  is 
taken  in  the  name  of  some  one,  who  may  ac- 
tually enter  ;  and  after  the  lessee  has  entered, 
the  release  is  executed.  On  the  lease  or  on 
the  Telease,  a  memorandum  of  the  entry 
should    be    made ;    and  the   release  should 

(t)  Bac.  on  Uses,  57. 
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recite  the  fact  of  entry.  This  recital  will  be 
given,  in  shewing  the  forms  of  the  lease  and 
release. 

An  attainted  person  has  the  capacity  of 
being  a  grantee  (A;),  but  the  grant  will  enure 
for  the  benefit  of  the  king  (/).  So  an 
alien  may  be  a  grantee,  but  the  benefit 
of  the  grant  will  belong  to  the  king  by  his 
prerogative  (ro). 

On  these  points*  the  following  passages 
are  to  be  found  in  Bacon's  valuable  Heading 
on  Uses.  "  If  an  attainted  person  be  en- 
u  feoffed  to  an  use,  the  king's  title  after 
"  office  found  shall  prevent  the  use,  and 
"  relate  above  it,  but  until  office,  the  cestui 
M  que  use  is  seised  of  the  land/' 

«'  Like  law  of  an  alien,  for  if  land  be  given 
"  to  an  alien,  to  an  use,  the  use  is  not  void 
"  ab  initio;  yet  neither  alien  nor  attainted 
"  person  can  maintain  an  action  to  defend 
"  the  land." 

In  these  points  the  common  law  was 
closely  followed.  The  law  distinguishes 
between  the  legal  seisin,  and  the  use  deriv- 
ed out  of  that  seisin;  giving  to  the  crown 
the  common  law  benefit  of  even  a  momen- 
tary seisin ;  allowing  the  use  to  be  good,  as 
against  the  attainted  person,  and  the  alien : 
but  the  crown  is  at  liberty  to  interpose  and 

(*)  .Perk.  §  48.        (/)  Co.  Litt.  2,  b.         (m)  Co.  Litt.  2,  b. 
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claim  the  lands  by  reasonof  the  seisin,  whicfr 
was  in  the  attainted  person,  and  the  alien 
respectively.  The  claim  of  the  crown  when 
established  is  paramount  to  the  use :  it  is 
founded  on  prerogative  (n) ;  and  the  title  by 
prerogative  supersedes  that  of  the  use ;  and 
intercepts  its-  operation.  Respecting  attaint- 
ed persons,  it  is  to  be  observed,  that  the 
person  who  is  attainted,  though  civiliter  mor- 
tuus,  is  capable  of  being  a  grantor  or  grantee 
even  after  attainder  (o).  Notwithstanding 
the  crime  has  been  committed,  he  may  before 
attainder,  and  after  the  crime  committed, 
alien,  even  as  against  the  lord,  claiming  by 
escheat :  though  he  cannot  after  the  crime 
committed,  alien  as  against  the  lord  claim- 
ing the  benefit  of  forfeiture,  viz.  the  year, 
duty,  and  waste,  or  in  cases  of  treason  the 
inheritance. 

The  case  of  an  attainted  person  must  then 
be  understood,  as  depending  on  a  grant  made 
to  a  person  after  he  was  attainted,  and  when 
he  was  incapable  to  convey.  But  on  this 
point  of  title  there  is,  it  should  seem,  a  dif- 
ference between  attainder  for  felony,  and 
for  treason.  The  title  under  attainder  for 
treason  is  by  reason  of  forfeiture :  and  the 
relation  of  title  is  to  the  time  of  the  crime 


(n)  Co.  Litt.  2,  b. 

(o)  Perk.  26,  48.  Shep.  T.  200,  231,  205.  Co.  Litt.  2.  6, 
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•committed.  In  cases  of  attainder  for  felony, 
.the  only  forfeiture  is  of  the  rents  and  pro- 
fits for  the  life  of  the  criminal,  and  the  year, 
day,  and  waste  from  his  death.  Should  there 
be  an  escheat  it  must  be  pro  defecto  sanguinis, 
(viz.  want  of  inheritable  blood,)  propter 
delictum  tenentis9  (by  reason  of  the  crime  of 
the  tenant.)  In  the  case  of  treason,  the 
alienation  between  the  crime  and  attainder 
will  not,  and  in  the.  case  of  felony,  it  will 
avail.  But  it  seems  no  alienation  after  at- 
tainder, even  for  felony,  will  be  valid  against 
the  lord  (p).  After  attainder  of  a  tenant  in 
tail,  he  may  by  fine  or  common  recovery  (q)+ 
bar  the  intail,  and  by  common  recovery, 
bar  the  remainders  and  reversion  expectant 
on  the  intail  (r) ;  at  least  this  is  the  better 
opinion  (s)  ;  and  this  opinion  is  quite  consist- 
ent with  the  point  "  that  a  manv  attainted  of 
felony  or  murder,  &c.  may  make  a  grant 
of  rent  or  common,  or  a  feoffment,  &c. 
"  and  the  same  shall  bind  all  persons  but 
"  the  king  for  his  time,  and  the  lord  of 
"  whom  the  land  is  held,  when  his  time  shall 
"  come  (f )." 

It  may  not  be  without  its  use  to  observe 
that  though  a  woman  may  not  sue  her  hus- 
band, a  husband  may  stand  seised  to   the 

(p)  Co.  Litt.  2,  b.  (js)   Contra,    Bartons    ca9e, 

(q)  Shep.  T.  6.  2  Roll.  Abr.    Jenk.  Cent 
(r)  Stevens  \.JVitmingiv/idow)         (t)  Perk.  S.  26. 
and  others,  2  Wils.  219. 
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use  of  his  wife :  and  even  an  use  may  arise 
from  his  seisin,  although  such  use  as  in  the 
case  of  a  term  for  years,  will  immediately 
after  its  existence,  be  in  his  power (u).  The 
general  conclusion  is,  that  all  persons  who 
are  in  the  per ;  that  is,  derive  their  title  by 
the  conveyance  of  the  former  owner ;  may 
stand  seised  to  an  use ;  while  those  who  are 
in  the  post ;  that  is,  come  in  under  the  'para- 
mount title,  as  the  lord  by  escheat ;  are  not 
bound  by  uses  (v). 

So  disseisors  and  other  wrong  doers,  who 
assert  a  title  independent  of  that  of  which 
uses  are  declared,  are  not  bound  by  the 
uses  declared  of  the  seisin  they  avoid.  This 
doctrine,  though  proper  to  be  understood 
for  illustration,  is  less  relevant  in  modern 
times,  than  it  was  at  or  about  the  time  when 
the  statute  of  uses  was  enacted.  The  in- 
stantaneous operation  of  the  statute,  by  con- 
verting the  use  into  an  estate,  excludes  the 
greater  part  of  these  questions;  leaving  all 
the  other  cases,  except  those  of  the  king, 
corporation,  attainted  persons  and  aliens, 
a  dead  letter;  at  least  as  far  as  they  are 
applicable  to  the  points  now  under  conside- 
ration. The  cases  of  the  king,  and  of  cor- 
porations, are  still  important,  as  they  are  a 
barrier  through  the  medium  of  a  technical 


(u)  Bac.  oil  Uses,  59. 

(t>)  Jenk.  Cent.  193.  pi.  92.  1  Rep.  12s.  arguendo. 
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objection,  against  raising  an  use  from  the 
seisin  of  the  king  or  corporation,  so  as  to 
give  an  estate,  admitting  of  enlargement. 
That  the  doctrine  may  not  be  carried  further 
than  it  ought  to  be,  it  will  be  proper  to  add, 
that  an  attainted  person  or  alien,  and  also 
a  corporation,  may  be  a  cestui  que  use ;  con- 
sequently they  may  receive  an  use,  though 
they  are  as  to  the  corporation  altogether, 
and  as  to  the  attainted  person,  and  alien 
sub  modoy  disqualified,  or  incapacitated  from 
standing  seised  to  an  use,  on  a  conveyance  to 
them.  From  these  deductions,  it  is  easy  to 
arrive  at  the  conclusion,  a  conclusion  well 
warranted  by  law,  that  a  conveyance  to  a 
corporation,  or  an  attainted  person,  or  an 
alien  by  lease  and  release,  is  free  from  objec- 
tion.    In  these  instances,  the  use  arises  from 

• 

the  seisin  of  the  grantor ;  and  he  may  be 
seised  to  an  use,  and  the  corporation,  the 
attainted  person,  or  the  alien  is  capable  of 
the  use.  But  if  uses  should  be  declared  of 
the  estate  passed  to  them  by  the  release, 
then  the  objection  will  recur,  that  though 
the  release  is  good,  and  well  warranted  and 
supported  by  the  lease ;  the  uses  declared  on 
the  release  are  open  to  the  objection,  that  the 
corporation,  or  as  against  the  lord  or  the 
crown,  the  attainted  person  or  the  alien, 
cannot  be  seised  to  an  use. 

s  4 
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2dly,  In  respect  of  estate. 

That  a  man  may  be  seised  to  an  use,  he 
must  have  or  take  an  estate  of  freehold  (w). 
That  estate  alone  gives  a  seisin;  it;  follows 
that  tenant  for  life,  or  tenant  in  fee,  may 
make  a  bargain  and  sale  for  years,  or  for 
any  estate  co-extensive  with  or  less  than  the 
estate  of  the  grantor.  By  seisin  is  to  be  un- 
derstood, not  only  the  interest,  but  also  the 
state  of  the  title.  A  man  who  is  disseised, 
or  whose  estate  is  discontinued,  has  not  any 
seisin  :  it  follows  that  he  cannot  stand  seised 
to  an  use.  He  must  restore  his  seisin  by 
entry  or  claim,  before  he  can  acquire  the  abi- 
lity of  conveying  by  lease  and  release  (x). 

In  the  old  books  it  is  supposed  that  tenant 
in  tail  cannot  stand  seised  to  an  use.  In  every 
day's  experience  it  occurs,  that  tenants  in 
tail  convey  by  lease,  being  a  bargain  and  sale 
for  a  year,  and  release ;  or  by  bargain  and 
sale  alone  to  another  and  his  heirs  (y) ;  and 
no  doubt  is  entertained  of  the  validity  of 
either  species  of  assurance,  as  good  against 
him,  and  voidable  only,  and  not  void  as 
against  his  issue.  Even  his  covenant  to 
stand  seised  to  an  use,  will  operate  except 

(u>)  Jenk.  Cent.  195.  pi.  1.        5  Cent.  c.  1.  3  Bulstr.  184. 
(*)  Gilb.  Uses,  205.    Jenk.       (j/)  Seymour's  case,  10  Rep.  95. 
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tinder  particular  circumstances.  The  ex- 
cepted case  is  a  covenant  by  tenant  in  tail 
to  stand  seised  to  uses,  to  commence  in 
terms,  after  his  death  (z).  As  such  uses  in- 
terfere with  the  better  title  of  the  issue,  the 
use  will  not  arise,  at  least  as  against  them. 
Should  the  tenant  in  tail  alien,  and  bind  his 
issue,  it  is  a  question  for  consideration,  whe- 
ther the  use  may  not  arise.  The  objection 
will  be  quod  ab  initio,  non  valet,  tractu  tem- 
poris  non  convalebit.  The  elaborate  judgment 
of  Lord  Chief  Justice  Holt  in  Machel  v. 
Clark  (a),  contains  the  leading  and  more 
material  points,  respecting  alienations  by 
tenant  in  tail. 

The  doctrine  that  tenant  in  tail  could  not 
stand  seised  to  an  use,  raised  the  question 
whether  he  could  receive  a  conveyance,  of 
which  uses  could  be  declared.  After  much 
discussion  on  this  poult,  the  result  is,  that 
no  use  will  be  implied  in  a  conveyance  to 
a  man,  as  tenant  in  tail.  As  he  takes  a  par- 
ticular estate,  and  for  a  special  purpose,  the 
law  will  imply  the  use  in  his  favor,  and  no 
use  will  result  (b)..  But  when  a  conveyance 
is  made  to  a  person  as  tenant  in  tail,  upon 
an  use  which  is  expressed,  the  statute  will 


(2)  Lord  Raym.  781.  (6)  Cooper  v.  Franklin,  Cro. 

(a)  Lord  Raym.  781.  J.  400. 
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execute  this,  use  into  estate  (c).  These  latter 
points,  it  will  occur,  are  material  to  the  con- 
sideration of  the  operation,  and  effect  of  the 
release;  and  not  of  the  mode  in  which  the 
lease  and  release,  as  parts  of  the  same  assur- 
ance, derive  their  efficacy.  They  concern 
the  uses  declared  on  the  release,  and  have  no 
application  to  the  lease  for  a  year,  as  the 
foundation  for  the  release.  It  may  also  be 
called  to  recollection  from  the  passages  in 
a  former  volume,  that  tenant  in  tail  who  levies 
a  fine,  or  suffers  a  recovery  without  declaring 
any  use,  will  have  a  fee,  and  not  his  old  in- 
tail,  by  resulting  we. 

In  the  further  consideration  and  investiga- 
tion of  the  points,  under  this  and  the  former 
division,  let  the  reader  carefully  distinguish 
between  those  cases  in  which  the  question  is> 
whether  the  seisin,  which  a  person  already 
has,  can  be  subjected  to  an  use,  whiie  the 
estate  remains  with  him,  and  whether  he  can 
receive  a  conveyance  to  uses,  or  can  make 
a  conveyance  to  uses. 

There  are  three  classes  of  cases ;  under  the 
first,  we  may  rank  those  of 

The  king. 

Queen  regent. 

Queen  consort. 

Corporation. 

(c)  Godb.  269.    Bac.  on  Uses,  57. 
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And  no  use  can  be  given  them,  so  as  to 
charge  their  seism  with  an  use,  and  conse- 
quently they  cannot  convey  by  a  bargain  and 
sale  for  a  year,  and  £  release  grounded  on  the 
same.  On  this  point,  there  was  some  distinc- 
tion respecting  villeins,  &c.  which  is  no  longer 
material. 

2dly,  They  and  various  other  persons,  as 
tenants  in  tail,  may  take  a  conveyance  to 
uses,  which  will  be  executed  by  the  statute 
as  against  them,  but  as  against  other  per- 
sons having  paramount  titles  affecting  the 
seisin,  as  in  the  case  of  attainder,  alienage, 
issue  in  tail,  &c.  the  conveyance  will  be 
good ;  and  the  uses  will,  as  against  the  lord, 
Sec.  be  void. 

Sdly,  All  these  persons,  and  all  other  per- 
sons who  are  competent  to  convey,  either 
absolutely  or  as  against  themselves,  &c.  can 
make  a  conveyance  to  uses;  and  the  usee 
will  be  good,  till  the  conveyance  shall  be 
avoided. 

The  two  last  points  embrace  considerations 
peculiar  to  the  uses  declared  by  the  release, 
independent  of  the  effect  of  the  lease  and 
release,  as  parts  of  the  same  assurance. 

To  understand  with  precision  the  learn- 
ing applicable  to  this  sub-divisipo,  it  will 
be  proper  to  take  a  comprehensive  view 
of  the  general  doctrine  of  the  common 
law,  respecting  releases  in  enlargement  of  an 
estate. 
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It  is  on  this  doctrine  that  the  assurance  by 
lease  and  release,  as  used  in  modern  prac- 
tice, is  fundamentally  grounded. 

In  reference  to  this  object  it  shall  also  be 
considered,  who  may  be  the  releasor  in  re- 
spect of  estate,  and  who  may  be  the  releasee 
in  respect  of  estate. 

1st,  Who  may  be  the  releasor. 

As  it  may  be  collected  from  a  former  ob- 
servation, it  is  essential  that  the  releasor 
should  have  a  vested  interest  (d),  in  his  own 
right,  or  in  right  of  his  wife  (e). 

It  will  not  be  sufficient  that  he  has  a  con- 
tingent remainder  (/),  an  interest  by  execu- 
tory devise  (g),  or  a  mere  possibility,  hope, 
or  chance  of  succession;  as  is  the  case 
of  an  heir  apparent,  or  heir  presumptive  (h)m 
Persons  thus  circumstanced,  may  create 
estoppels  (t),  but  they  cannot  make  grants, 
available  to  transfer  their  interests  (k):  and 
a  release  is,  in  its  mode  of  operation,  a  grant 
by  way  of  transfer,  and  not  merely  of  dis- 
charge, as  a  release  by  way  of  mitter  It 
estate  or  mitter  le  droit  (/).  Also  a  person 
who  has  merely  a  right  of  entry,  or  of  action 

(d)  Litt.  §  458.  Shep.  Touch.  (h)  Hob.  45.     Litt.  S.  446. 
331-  Co.  Litt.  265,  a. 

(e)  Co.  litt.   973,  b.  Shep.  (1)   Weak  v.  Lovxr,  Pollex. 
T.  324.  54.    Perk.  §  86. 

(/)  1  Fearne,537.    Co.  Litt.         (k)  Co.  Litt.  314,  a. 
314,  a.  Shep.  T.  338,  325.  (/)  Co.  Litt.  373,  b. 

(g)  2  Fearne  Shep.  T.  238. 
Lampet's  case,  10  Rep.  8,  b." 
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as  a  disseisee,  or  person  whose  estate  i*  dis- 
continued, has  no  estate  to  be  enlarged  (m). 
He  may  release  to  the  disseisor  by  way  of 
extinguishment  of  right,  but  the  disseisor 
cannot  release  to  him  with  effect.  A  release 
would,  however,  in  all  probability,  amount  to 
a  renunciation  of  the  disseisin,  and  do  away 
its  effect. 

By  modern  decisions  it  is  established  that 
possibilities  coupled  with  an  interest  are 
devisable,  (n).  It  is  also  settled  that  they 
may  be  released,  by  way  of  extinguishment 
of  right  (o),  or  may  be  bound  by  way  of 
estoppel  (p). 

In  equity,  owners  under  contingent  re- 
mainders and  executory  devises,  may  .bind 
themselves  by  contract  for  a  valuable  cm- 
sideration.  In  this  sense,  and  to  this  ex- 
tent,  these  interests  are  transferrable.  But 
because  they  are  transferrable  in  equity,  it 
by  no  means  follows  that  they  are  grant- 
able  at  law:  on  the  contrary,  the  deci- 
sions in  equity  suppose  and  admit,  that 
the  conveyance  has  no  legal  operation. 
When  it  is  said  in  some  recent  decisions 
that  these  interests  are  assignable  (q) ; 
that  expression  must,   it   is    submitted,    be 

(m)  Shep.  T.  319.  323.  (p)  Weak  v.  Lower,  Poliex. 

(»)  Roe  v.   Jones,   3  Term  54.  Buckler's  Caae,  2  Rep.  55. 

Rep.  38.  1  HeB.  Blackst.  30.  Moore's  Case,  Palmer,  365. 

(0)    Co.    Litt.    214.    Shep.  (?)  Roe  v,  Jones,  3  Term 

T.  238.  Rep.  88. 


270  ON  LEASE  AND  RELEASE. 

understood  with  die  restrictions  and  qualifi- 
cations repressed  in  this  work.  This  remark 
is  more  necessary,  because  some  gentlemen 
of  the  highest  eminence  have  advanced  the 
doctrine,  that  possibilities  coupled  with  an 
interest  are  graxrtable;  these  persons  con- 
sidering by  some  unaccountable  mistake,  that 
whatever  is  devisable,  is  geantable. 
The  rule  is  only  that  whatever  is  grantable 
is  devisable:  and  some  interests  which  art 
devisable  are  not  grantable ;  for  example, 
the  interest  under  Contingent  Remainders 
and  Executory  Devises. 

As  connected  with  this  subject,  it  may  be 
observed  that  contingent  interests  to  the 
suntivor  of  several  persons  (r);  or  to  persons 
who  shall  answer  a  given  description,  and 
who  are  not  yet  ascertained,  as  the  children 
of  A.  who  shall  be  living  at  his  death;  or  the 
expectancy  of  an  heir,  though  they  are  pos- 
sibilities coupled  with  an  interest,  are  not, 
it  is  apprehended,  devisable  (*),  or  even  re- 
leasable:  and  tin  a  late  case  (/)  of  great  anxi- 
ety, and  very  fully  considered,  it  was  de- 
cided in  the  court  of  King's  Bench,  that  a 
right  or  title  of  entry,  or  of  actum,  though 
an  interest  which  is  releasable,  is  not  de- 
visable. 


(r)  1  Fearne,  541.  (t)  Goodright  v.  Forrester,  8 

(«)  Doe  v.  Tomicinson,  1  Maule     East,  552. 
and  Selwyn,  165.  cited  infra. 
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On  this  judgment  there  was  a  writ  of 
error  brought  in  the  Exchequer  Chamber, 
and  this  point  was  fully  argued  and  dis- 
cussed ;  but  the  decision  of  that  court  was 
founded  on  another  point— the  bar  by  non- 
claim  on  a  fine  with  proclamations:  Tte 
Ch.  Justice  of  the  Common  Pleas,  who 
delivered  the  judgment  of  the  Court  of 
Exchequer'  Chamber,  distinctly  and  repeat* 
edly  declared,  that  there  was  not  any  inten- 
tion in  that  court  of  questioning  the  judgment 
in  the  King's  Bench  (u). 

That  expectancies  may  be  bound  by  es- 
toppel, is  the  consequence  of  a  rule  of  law, 
concerning  titles,  attd  not'  of  any  present 
interest  in  the  parties.  Equity  holds  the 
contract  of  an  expectant  heir  who  becomes 
heir  de  facto,  binding  on  Um :  but  this  equity 
is  deemed  personal  to  the  party,  and  does  not 
extend  to  his  heir  (v). 

It  is  immaterial  whether  the  releasor  has 
an  estate  in  possession  (w),  reversion,  or  remain- 
der (x) ;  or  whether  he  is  a  jmnt+iawrnt,  or 
tenant  in  common,  or  a  coparcener,  or  even 
seised  by  entireties.  The  release  may  ope* 
rate  tinder  all  these  circumstances.  It  may 
also  operate  whether    it    proceeds   from  a 

(«)  This  is  stated  from  the  v.  Faulkener  and  others,  Anstr. 

author's  knowledge  of  the  fact.  1 1 . 

(*)  Clayton  v.  Duke  of  New-  (w)  Co.  Litt.  265,  a. 

castk,  2  Cha.  Ca.  112.    Morse  (*)  Shep.  T.  321. 
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person  seised  of  an  estate  in  fee  simple,  fee 
tail,  or  for  Ufe.  All  that  is  requisite  is,  that 
there  should  be  in  the  releasor  an  estate  of 
freehold  or  inheritance.  The  statute  of  uses  («r) 
applies  to  estates  of  those  persons  alone  who 
are  seised;  and  it  follows  that  the  bargain 
and  sale,  as  part  of  the  assurance  by  lease 
and  release,  must  proceed  from  a  person  who 
has  an  estate  of  inheritance,  or  at  least  an 
estate  of  freehold.  The  use  declared  of 
the  estate  of  a  termor  for  years  (y),  or  of  the 
estate  of  the  owner  of  any  other  chattel  inte- 
rest, cannot  be  executed  into  estate  by  the 
statute. 

The  releasor  must  also  be  a  person  who 
in  point  of  estate  may  stand  seised  to  an 
use.  Instances  have  already  been  enume- 
rated of  .the  king,  a  corporation,  &c.  in 
which  the  use  cannot  arise  by  reason  of 
some  circumstances  peculiar  to  the  grantor ; 
and  it  has  already  been  noticed  that  a 
tenant  in  tail  may,  under  certain  mo- 
difications, stand  seised  to'  an  use.  The 
observations  on  that  point  prove  that  a 
lease  and  release  by  a  tenant  in  tail,  will 
be  an  efficient  conveyance  to  pass  his 
estate    (2).        Such    conveyance,    however, 


(*)  27  Hen.  8.  Machel  v.  Clark,  2  Lord  Raym. 

00  1  Dyer,  369,  a.  pi.  50.         Doe    v.    Whitehead,    3    Burr- 
(2)  Seymour's  Case,  10  Rep.     Stapyltonv.  Stapylton,  1  Atk.  a. 
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will  be  defeasible  by  the  issue  in  tail,  the 
remainder-men  or  reversioner,  unless  the 
proper  ceremonies  for  barring  the  interest  of, 
these  persons  shall  be  observed. 

Fourthly,  Who  may  be  the  releasee. 

1st,  In  respect  of  personal  qualification ; 

2d,  In  respect  of  estate. 

First  Any  person  capable  of  a  grant  may 
be  the  grantee  in  the  lease,  and  also  in  the 
release. 

Secondly.  The  principal  point  to  be  re-, 
garded  is,  that,  either  in  fact  or  in  intend- 
ment of  law,  the  releasee  should,  prior  to  the 
execution  of  the  release,  have  acquired  an 
estate  vested,  either  in  possession,  or  in  re- 
version or  remainder  (a),  to  be  capable  of 
enlargement.  The  lease  for  a  year  is,  in 
modern  practice,  made  with  the  intention, 
and,  in  skilful  hands,  with  the  declared 
object,  of  creating  an  estate,  which  may 
admit  of  enlargement;  and  it  is  to  be  called 
to  mind  that  the  grantee  must  have  an  ac- 
tual term  or  estate,  and  not  merely  an 
interesse  termini,  or  a  right  of  entry,  or  an 
executory  interest  (6).  And  it  is  to  be  re- 
membered, that  under  the  rules  of  the  com- 
mon law,  a  lessee  has  not  any  estate  till  en- 
try on  lands  held  for  an  estate  in  possession  ; 
nor  before  the  statute  for  the  amendment 

(a)  Litt.fi.  459.  Co.  Lilt  270.         (b)  Litt.8.  459.  Co.  Litf.  46, 

b.  270,  a. 

VOL.    II.  T 
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of  the  law  had  he  any  estate,  tiU  at- 
tornment, when  the  lands  were  held  fpf  am 
estate  in  reversion  of  remainder.  Imme- 
diately after  opening  the  learning,  in  the 
next  division,  a  more  defiled  view  will  be 
taken  of  the  rules  which  concern  this  part  of 
the  assurance. 

But  a  seisin  m  law  will  suffice,  to  support 
a  release,  in  enlargement  «f  the  estate;  as 
is  the  case  of  a  release  to  a  tenant  for  life 
in  remainder,  during  the  continuance  of  a 
prior  particular  estate,  or  after  the  determina- 
tion thereof,  and  before  entry. 

A  few  observations  will  now  be  proper* 
respecting  the  tenant  whose  estate,  or  interest, 
k  capable  of  being  enlarged  by  release. 

A  person  who  hs&  the  fee  (c),  has  the  ut- 
most extent  or  degree  of  interest  of  whieh 
a  man  is  capable:  ijx  the  language  pf  Lit- 
tleton {4)  "  a  man  cannot  haje  a  wore  l$j$ e 

*  or  greater  estate  of  inheritance  tfean  fipe*- 

*  simple/'  His  esjtftt^  do®*  «Ql  «dmit  of 
any  increns%.    It  may  be,  determinable,  or 

defeasible;  and  t^e  qualities  pay  cease, 
or  they  may  be  discharged  by  a  please  («). 
Such  release  operates  by  way  of  eortwguiskr 
ment  of  right  or  title  (/)  and  not  as  a  release 
in  enlargement  of  a  prior  estate. 

(c)  Essay  on  the  Quantity  of  Estates,  Chap.  Fee. 

Estates,  Chap.  Fee.  (/)  §hep.  Abr.  Ch*p.  Extin- 

(i)  Litts.  n.  guishment 
-    (e)  Essay  on  the  Quantity  of 
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When  an  instrument  operates  as  a  re* 
lease  by  way  of  enlargement,  it  transfers 
an  estate.  It  passes  a  seisin;  in  short,  it 
is  a  conveyance.  From  these  deductions  it 
follows  that  uses  may  be,  and  they  are  con- 
tinually declared  of  the  seisin,  transferred  by 
this  assurance.  No  use  can  be  declared  on 
a  release  of  right,  or  of  title,  or  of  a  possi- 
bility ;  and  of  tins  nature  i&  a  release  of  the 
determinable  or  defeasible  quality  of  an 
estate  in  fee.  There  is  one  species  of  fee 
which  it  should  seem  admits  of  enlargement. 
This  is  the  particular  and  peculiar  case  of 
an  estate-tail,  or  a  fee  converted  from  an 
intail  into  a  base  or  determinable  fee(g). 
In  this  instance,  the  base  or  determinable 
fee  may  be  in  one  person,  and  an  actual 
estate  may  be  in  another  person.  Consis- 
tently with  principle,  a  base  fee,  being  a 
particular  estate,  may  be  enlarged,  by  the 
accession  cf  the  remainder  or  reversion  in 
fee,  conferring  the  ulterior  interest;  for 
there  is  an  estate  to  be  added,  and  that 
estate  is,  in  legal  denomination,  and  in  legal 
intendment,  larger  than  this  base  or  deter- 
minable fee.  This  instance  forms  an  excep- 
tion to  the  general  rule,  that  one  fee 
cajmot  be  dependant,  or  expectant,  on 
another  fee  (A).     The  rule  is  true,  only  when 

• 

(g)  Co.  Litt.  1 8.  a.     Meckel        (h)  Co.  Liu.  18,  a.    Essay 
v.  Clark }  2  Lord  Raym.  778.         on  Estates,  Chap.  Fee. 
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understood  with  the  qualification,  that  one 
fee,  cannot,  by  the  grant  of  the  party,  be 
expectant  on  another  fee,  not  being  a  parti- 
cular estate,  and  no  fee,  except  a  fee-tail,  or 
a  base  fee  arising  from  an  estate-tail,  is  con- 
sidered as  a  particular  estate. 

The  conversion  of  an  estate-tail  into  a 
base  fee,  is  merely  a  consequence  of  law, 
and  the  necessary  result*  of  the  statute  de 
donis  (i)9  which  made  the  conditional  fee,  of 
antient  times,  the  estate-tail ;  a  particular 
estate,  of  modern  times.  When  a  man 
grants  an  estate  to  another  and  his  heirs, 
determinable  in  any  manner,  he  retains 
merely  a  possibility  of  reverter.  This  pos- 
sibility may  be  released  to  thev  person  who 
has  the  determinable  fee:  but  notwith- 
standing Mr.  Fearne's  (J)  ingenious  reason- 
ing to  establish  a  contrary  doctrine,  the 
more  correct  opinion,  drawn  from  the  prin- 
ciples of  tenure,  seems  to  be,  that  this  possi- 
bility does  not  admit  of  being  granted.  On 
the  other  hand,  an  actual  reversion'  or  re- 
mainder may  exist  as  an  estate  aftet*  the  crea- 
tion of  an  estate-tail ;  and  this  reversion  or 
remainder,  though  it  becomes  expectant  on 
a  base  fee,  as  the  ownership  arising  from  an 
estate-tail,  after  its  descendible  quality  has 


.    (t)  13  Edw.  L  c.  1.  Stat,  de  Donis,  13  Edw.  I.  c.  u 

(J)  1     FearneV  Contingent     Co.  Litt.  18,  a. 
Rem.    Butler's    Edit.  p.  359. 
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been  changed  from  the  issue  in  tail  to  the 
common  law  heir,  confers  an  interest  which 
may  be  granted  from  one  person  to  another. 
For  that  reason,  it  may  be  released  to  the 
person  who  has  the  base  or  determinable  fee, 
in  enlargement  of  his  estate.  Hence  also 
the  decision  that  a  base  fee  acquired  from 
the  alteration  in  the  descendible  quality  of 
an  estate  tail,  may  merge  in  the  ultimate 
remainder  or  reversion  in  fee(Ar).  No  doubt 
is  entertained  that  an  instrument  in  the 
form  of  a  lease  and  release  would  operate  by 
way  of  release  of  the  possibility,  when  there 
is  merely  a  possibility  of  reverter.  The 
case  is  noticed  only  for  the  sake  of  a  dis- 
tinction, and  to  illustrate  the  general  prin- 
ciples on  which  the  assurance  by  lease  and 
release  depends. 

Let  it  also  be  remembered  that  when  a 
tenant  in  tail  discontinues  (/),  or  a  tenant 
for  life  aliens  tortiously,  and  thereby  devests 
the  reversion  or  remainder  (01),  the  reversion 
or  remainder  is  converted,  in  the  former 
instance,  into  a  right  of  action  ;  and  in  the 
latter,  instance,  into  a.  right  of  entry :  and 
such  right  of  entry  may  eventually  by  the 

(k)  Symonds  v.  Cvdmore,  4  (J)  IMt  Section  59s.  and  the 

Mod.  1.    Kinaston  v.   Clarke,  commentary. 

2  Atk.  204.     Skclburn  v.  Bid-  (w»)  Bredoti's  case,  1  Rep.  76. 

dulph,  6   Bro.   Pari.   Cas.   53.  Goodright  ex  dera.  Burton  v* 

Edit.  1803.  Forrester,  1  Taunton,  578, 
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statute  of  limitations,  or  by  a  descent  which 
tolls  the  entry,  become  a  mere  right  of 
action  (n).  In  each  of  the  instances,  the 
right  or  title  of  entry  or  of  action,  may  be 
released  by  way  of  extinguishment  In 
neither  case  can  it  be  released  by  way  of 
enlargement  of  estate ;  since  the  remainder* 
man  or  reversioner  does  not  retain  any  estate. 
He  has  merely  a  right  of  action  or  of  entry 
to  restore  or  revive  his  estate*  This  sub- 
ject, with  the  principles  by  which  it  is 
governed,  will  be  found  in  the  arguments* 
in  the  case  of  Goodright  on  the  demise  of 
Burton  v.  Forester,  in  the  Court  of  Exche* 
quer  Chamber  (o),  and  the  chapter  on 
alienation  by  tenant  in  tail  in  the  tracts  on 
cross  remainders,  &c. 

To  guard  the  reader  against  an  error  into 
which  these  observations  and  first  princi- 
ples might  easily  lead  him,  he  ought  to  be 
apprized,  that  it  is  decided  by  two  cases  (p), 
and  was  expressed  to  be  the  opinion  of  Lord 
Alyanley  in  another  case  (j)  that  if  a  person 
became  seised  in  fee,  subject  to  an  execu* 
tory  devise  to  take  place  on  an  event  which 
happens;   and    before   the    event  happens* 


(*)  Tracts  on  Cross  Remain*         (p)  Goodright  v.  Stark,   t 

<ters  in  Cbap.  on  Alienation  by  Wilson.  *g.  Ooodtitle  ▼.  White, 

Tenant  in  Tail.  *  New  Rep.  363, 

(0)  1  Taunt.  57s.  (?)  3  Bos.  and  Putt.  655, 
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the  interest  under  this  executory  devise, 
descends  to  hita,  and  afterwards  he  dies  intes- 
tate* leaving  two  classes  of  heirs:  ohe  to  the 
fieisiti  frhich  he  had ;  the  other  tb  the  in- 
terest which  he  derived  under  the  possi- 
bility ;  the  hfeir  to  the  possibility,  and  not 
the  heilr  to  the  Beisin,  shall  be  preferred. 
These  decisions  of  course  deny  that  th« 
possibility  Was  extihguished  in  the  estate}  . 
for  if  the  possibility  hdd  been  extinguished,' 
it  could  not  have  govferhed  the  descent. 
With  ev6ry  respect  thfe  buthor  feels  for  thd 
decisions  of  the  fcourts,  tie  considers  these 
cases  as  aiiotaalous. 

With  this  itnpressiori,  ahd  tlie  bpinibrt  of 
those  most  cohversant  with  the  subject,  in- 
eluding  Mr.  Watkins,  Who  in  his  Treatise 
on  Descents  (r)  had  adopted  the  proposi- 
tion from  Goedrigkt  v.  Searle,  and  whose 
natne  fcdii  iifeVer  fete  mentioned  with  too 
much  respfect,  eilHfer  fofr  talent,  lfeafhirtg, 
industry-,  01*  libefallty :  this  point  was  iigaiil 
brought  under  discussion  in  thfe  case  of 
Goodtitle,  lessee  of  Elizabeth  Vincent^  vl 
White  {s\  and  the  decision  of  the  Court  of 
King's  Bench  was  fbutidfed  on  the  former 
determinations  in  Goodright  and  Setirle,  and 
Gfodtitle  dem,  VinceHi  v.  White  (t).  Stilly 
howevfer,  it  was  dfeteftnined  to  dppe&l  from 

(r)  Watkins     on     descents,         (s)  15  Ea*t,  174. 
*.  3.S.  *.  155.  (0  fe  fcetf  top.  3$3- 
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the  judgment  of  the  Court  of  King's  Bench 
to  the  Court  of  Exchequer  Chamber.  The 
decision  in  the  latter  court  will  be  consider- 
ed conclusive  between  these  parties,  since 
the  property  will  not  bear  the  expense  of 
further  litigation.  For  the  sake  of  prin- 
ciple, rather  than  of  the  precedent  afforded 
by  Goodright  and  Searle;  a  precedent  which, 
if  an  opinion  may  be  formed  from  the  report, 
arose  from  a  confusion  of  the  doctrine  of 
extinguishment  with  the  doctrine  of  mer- 
ger ;  it  is  to  be  hoped  that  the  Court  of 
Exchequer  Chamber,  guarding  against  the 
mischief  of  anomalies,  on  a  subject  of  so 
much  importance,  and  of  such  frequent 
occurrence  as  the  law  of  descents,  will  bring 
back  the  law  to  the  point  on  which  all  the 
former  cases  seem  to  have  received  their 
decision  ;  namely,  that  the  same  person  can- 
not have  the  estate  and  the  condition,  the 
estate  and  the  tide,  the  land  and  the  rent, 
the  land  and  the  common ;  nor,  conse- 
quently, the  estate,  and  the  possibility  by 
which  the  estate  is  to  be  defeated ;  and  it  is 
material  that  the  Chief  Justice  of  the  King's 
Bench  admitted  that  it  was  a  matter  of  in- 
difference in  what  way  the  law  had  been  ori- 
ginally decided,  in  Goodright  v.  Searle,  which 
he  considered  as  having  settled  this  point. 

It  is   to   be   lamented  that  the  point  of 
title  had  not  arisen  on  the  effect  of  a  will 
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by  a  person  who  had  at  one  and  the  same 
time,  the  estate  and  the  possibility,  under 
a  gift  to  him  as  the  survivor  of  several  per- 
sons, and  who  made  his  will  before  he  be- 
came the  survivor.  It  may  reasonably  be 
expected  that  the  judges  would  support  the 
will  against  each  class  of  heirs ;  and  it  would 
be  difficult  to  understand  on  what  ground, 
if  the  late  decision  be  right,  they  could 
support  the  will  against  the  heirs  claiming 
under  the  possibility,  as  distinct  from  the 
estate  (u) ;  since  a  fee  to  vest  in  the  survi- 
vor of  several  persons  is  not,  while  in  con- 
tingency, considered  to  be,  indeed  is  now 
decided  not  to  be,  a  devisable  interest.  The 
law  has  in  no  case  ever  treated  an  estate, 
and  the  right  to  an  estate,  as  two  distinct 
interests  in  one  and  the  same  person,  at 
one  and  the  same  time,  except  for  an  in* 
stant,  when  the  law,  by  its  own  operation, 
does,  under  the  learning  of  remitter,  substi- 
tute the  right  in  the  place  of  the  estate ;  and 
treat  the  party  as  seised  by  force  of  his 
rightful  interest,  and  not  by  force  of  the 
estate  acquired  by  wrong. 

If  it  should  be  alleged  that  these  limi- 
tations in  Goodright  v.  Searle,  and  in  the 
cases  of  Doe,  v.  White,  were  by  executory 
devise,  and  that  executory  devises  have  in* 
traduced  a  new  species  of  interest  by  way 

(a)  Doe  V.  Tomkinson,  2  Maule  mnd  Selwyn,  165. 
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of  remainder)  though  these  interests  are  not 
remainders  in  the  strict  sense  of  the  term; 
the  answer  seems  to  be,  that  the  different 
interests  have  qualities  well  known  to  the 
rules  of  the  common  law ;  and  that  the  rules 
of  the  common  law  are  equally  applicable 
to  interests  created  by  executory  devise,  as 
if  they  had  been  created  by  any  other 
mode,  or  had  resulted  from  any  other  rule 
or  consequence  of  law.  It  was  the  wisdom 
and  part  of  the  plan,  of  those  who  intro- 
duced and  encouraged  the  law  of  executory 
devises1*  to  assimilate  the  interest  by  execu- 
tory devise,  to  corresponding  interests  arising 
by  any  other  means.  Thus  possibilities  tint 
der  executory  devises  were  releasable  in  the 
same  manner  as  all  other  possibilities  were 

releasable  t  and  as  they  were  releasable  by 
the  act  of  the  parties  («),  it  is  difficult  to 
comprehend  for  what  reason  they  should 
not,  like  all  other  possibilities,  be  retea**- 
able  by  act  of  law  j  by  union,  and  con- 
solidation with  the  estate  to  which  they 
formed  a  collateral  interest,  and  to  which 
they  gave  a  collateral  or  determinable  quan- 
tity. In  short,  it  is  impossible  to  pursue 
the  learning  and  the  principles  on  which 
the  law  of  merge*,  the  law  of  etttihgukhment, 
and  tile  l&W  of  remitter  are  severally  ground* 

(a)  Lampctt't  case,  10  Rep.  46.     Matthew  Manning's  case, 
8  Rep.  5)4. 
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ed ;  and  not  to  feel  that  the  case  of  Good- 
right  and  Seark  is  one  of  those  unfortunate 
decisions  which  trench  on  first  principles, 
and  break  down  one  of  those  barriers  by 
which  consistency  of  principle,  dedision,  and 
opinion  are  secured:  and  that  it  leads  to 
doubts  on  many  points,  which  without  such 
a  decision  could  never  have  been  questioned 
with  any  semblance  of  reason* 

While  on  this  subject,  it  may  be  Worth  at* 
tention  to  notice  the  case  of  a  gift,  attended 
with  these  circumstances : — 

A  person  being  seised  in  fefe  by  descent 
under  an  estate-tail,  to  his  father  and  mother, 
suffered  a  common  recovery,  and  acquired 
the  fee :  he  was  therefore  seised  of  the  fee 
in  the  course  of  descent  from  his  father  arid 
nldther*  It  is  not,  as  far  as  the  fact  can 
be  traced,  decided  by  any  book,  whether 
the  course  of  descent  was  u>  be  from  the 
mother,  who  was  the  surviving  parent* 
or  firtt  frdm  the  father,  and  secondly  from 
the  mother.  On  the  principles  of  equity 
from  which  we  derite  the  descendible 
qualities  of  the  use  or  estate,  it  should 
seem,  that  the  heir  of  the  father,  in  the 
first  place,  and  afterwards  the  h*if  df  the 
mother,  would  be  admitted  into  the  succes- 
sion ;  but  a  tide  attended  with  these  circum- 
stances cannot  be  safely  accepted  until  it 
shall  have  undergone  the  ordeal  of  judicial 
decision. 
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To  resume  the  subject  from  which  there* 
has  been  a  digression. 

1st,  Every  particular  vested  estate  is  ca- 
pable of  enlargement.  Therefore  the  estate 
of  tenant  for  years  (c),  for  life,  and  either  for 
his  own  life  or  pur  autre  vie  (d),  or  m  tail  (e), 
and  either  in  his  own  right,  or  in  the  right 
of  his  wife  (/),  or.  even,  it  is  apprehended, 
of  a  testator ;  and  even  the  estate  of  a  tenant 
at  will  (g)9  or  of  a  copyholder  (A),  or,  accord- 
ing to  the  better  opinion,  of  a  cestui  que 
trust9  holding  at  the  will  of  the  trustees  (t), 
or  of  a  mortgagor  holding  at  the  mil  of  a 
mortgagee,  of  tenant  by  statute  merchant, 
elegit ,  or  the  like  (A),  may  be  enlarged  by 
release.  But  tenant,  at  sufferance  .has  no 
estate,  nor  is  there  any  privity  remaining; 
and  as  a  consequence,  he  is  not  capable 
of  a  release  to  operate  in  enlargement  of 
an  estate  (/)•  In  short,  a  person  who  merely 
has  the  possession,  or  holds  by  sufferance,  is 
inaccurately  denominated  a  tenant  Tenants 
in  dower  and  by  curtesy,  being  those,  hus- 
bands and  wives  who  have  actual  estates, 
are  capable  of  such  release.      They  have  a 

(c)%  Litt.  a.  459,  465.  (k)  Co.  Litt.  270,  b.  373,  b. 

(d)  Co.  litt.  273,  b.  Shep.  Touchst.  322. 

(e)  Shep.  Touch.  323.  (/)  Co.  Litt.  271.  Butler  v. 
(/)  Co.  Litt  273,  ^b.  299,  a.  Duckmanton,  Cro.  Jac.  169. 
(g)  Litt.  460.  Note. — The  authorities  which 
{A)  Watkins'a  Copy.  36,  a.  are  cited,  merely  afford  a  prin- 
(i)  Litt.  462,  463,  arid  the  ciple,  and  are  not  directly  in 

Commentary.    2  Ventr.  328.        point. 
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notoriety  of  possession,  and  privity  of  estate 
with  the  releasor.  Each  of  these  tenants 
has  an  estate  of  freehold.  It  is  at  the  same 
time  observable,  that  before  the  title  of 
dower  is  perfected  by  execution  or  endow- 
ment, the  dowress  has  not  any  estate  (m), 
she  has  merely  a  title  of  dower.  That  title 
naay,  by  way  of  extinguishment,  be  released 
by  the  dowress ;  but  while  she  has  any  in- 
terest short  of  an  estate,  she  is  not,  in  respect 
of  such  interest,  capable  of  a  release :  nor 
can  she  convey  by  lease  and  release  till  she 
becomes  tenant.  In  other  words,  till  she 
has  an  estate  in  dower :  She  may  release 
her  right  or  title  of  dower  to  the  terre- 
tenant,  and  such  release  operates  by  way  of 
extinguishment,  and  not  of  conveyance,  and 
a  lease  and  release  may  operate  in  this 
mode.  Tenant  by  the  curtesy  has  an  estate 
immediately  on  the  death  of  his  wife,  with- 
out any  further  ceremony,  provided*  the  sei- 
sin of  his  wife  continued  in  him  and  his 
wife  in  her  right  till  her  death  (w).  It  is  also 
agreed  that  a  release  to  a  tenant  in  tail  may 
operate  by  way  of  enlargement  o),  or  more 
accurately  speaking,  by  way  of  accession  of 
estate,  because  the  two  estates  will  not  unite. 


(»)  Gilbert  on  Tenures,  *6.         (»)  Litt.  8. 394.  and  the  Com- 

Roe  v.  Power,  New    Rep.  1.  mentary. 
And  that  there  must  be  an  es-         (0)  2  Roll.  Abr.  400.  Shep. 

tate  upon  which  the  release  is  Touch.  322. 
founded,  see  Co.  Litt.  273,  a. 
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The  effect  of  a  release  is  in  most  cases 
to  occasion  a  merger  or  the  particular  estate 
to  be  enlarged,  when  the  estate  to  be  en- 
larged, and  the  estate  granted  by  way  of 
enlargement,  are  immediate  to  each  other. 
3ut  the  grant  to  a  tenant  in  tail  of  an  im- 
mediate estate,  will  not  operate  to  enlarge 
the  estate-tail  as  against  the  issue.  This 
prove*  that  it  is  not  a  necessary  circum- 
stance to  the  operation  of  a  release,  that  it 
should  occasion  the  absolute  merger  of  the 
particular  estate  intended  to  be  enlarged, 
or  the  union  or  consolidation  of  the  two 
interests. 

Notwithstanding  the  acceptance  of  the 
release,  the  estate -tail  will  in  point  of  right, 
and  perhaps,  indeed  probably,  in  point  of 
estate,  remain  a  distinct  interest,  on  the  same 
principle  that  a»  estate-tail  will  remain  a 
distinct  interest,  so  long  as  the  heirs  in  tail 
are  within  the  protection  of  the  statute 
de  dotw,  although  the  tenant  in  tail  acquires 
the  fee  by  the  original  grant,  or  by  sub- 
sequent purchase  or  descent  (p).  From  sub- 
sequent observations  it  will  also  be  collected, 
that  there  are  other  instances  in  which  the 
release  may  have  full  effect,  without  caus- 
ing the  merger  of  the  particular  estate  in- 
tended to  be  enlarged.  These  cases  more 
fully  prove  that  the  release  is,  in  point  of 

(p)  JFUcof*  case,  2  Rep.   SymomU  ?» Cudmott,  4  Mod*  t. 
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taw,  qo  more  thap  3  grant  to  a  person,  hav- 
ing a  particular  estate;  and  that  it  takes 
its  denomination  from  the  connection  and 
privity  between  the  parties  to  the  convey- 
ance, rather  than  from  »ity  peculiar  opera-* 
tk>n. 

Littleton's  reasoning,  as  applied  to  a  re* 
lease  to  ^  tenant  for  years,  or  at  will,  per- 
v«de$  the  whole  series  of  cases ;  and  ought 
to  have  been  introduced  into  the  division 
which  shews  the  origin  and  foundation  of 
this  «a*urance. 

The  material  sections  of  Littleton  are  in 
these  terms  : — 

LUt  s*  450.  "  Also  if  a  man  letteth  to 
««-  apother  bis  land  (q)  for  term  of  years,  if 
'<  thfc  lessor  release  to  the  lessee  all  his 
«  fight,  #c.  before  that  the  lessee  had 
«  wtm4  ipto  %h#  «»me  land  by  foroe  of  the 

<*  sajpae  le^se*  m$h  release  is  void,  for  that 

"  the  lessee  had  not  possession  (r)  in  the 

"  h*nd  at  the  time  of  the  release  made,  but 

'<  only  a  right  to  hare  the  same  land  by 

"  force  of  the  lease ;  but  if  the  lessee  mtqr 

"  into  the  land  and  hath  possession  of  it  (*), 

"  by  force  of  the  said  lease,  then  such  release 
"  made  to  him  by  the  feoffor  (t)  or  by  his 

"  heir,  is  sufficient  to  him  by  reason  of  the 

(f)  Being  in  possession  umt        (*)  And  ccwequ^ctjy  an  es- 
-ke  understood.  tate* 

(r>  A  vested  estate.  (t)  Should  be  by  the.Lea&br. 
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"  privitie,  which   by  force  of  the  lease  is 
"  between  them,  Sec." 

Sec.  460.  "  In  the  same  manner  it  is, 
"  as  it  seemeth  where  a  lease  is  made  to  a 
"  man  to  hold  of  the  lessor  at  his  will,  by 
"  force  of  which  lease  the  lessee  hath  pos- 
"  session :  if  the  lessor,  in  this  case  make  a 
"  release  to  the  lessee  of  all  his  right,  &c* 
"  this  release  is  good  enough  for  the  privity 
"  which  is  between  them ;  for  it  shall  be  in 
"  vain  to  make  an  estate  by  livery  of  seisin 
to  another,  where  he  hath  possession  of 
the  same  land  by  the  lease  of  the  same 
"  man  before,  Sec" 

Sec.  461.  "  But  where  a  man  of  his  own 
"  head  occupieth  lands  or  tenements  (w),  at 
"  the  will  of  him  which  hath  the  freehold, 
"  and  such  occupier  claiming  nothing  but  at 
"  will,  &c.  if  he  which  hath  the  freehold  will 
"  release  all  his  right  to  the  occupier,  &c. 
"this  release  is  void,  because  there  is  no 
"  privitie  between  them  by  the  (t;)  lease 
"  made  to  the  occupier,  nor  by  other  man- 
"  ner  &c.  (w)" 

(u)  Claiming    to    hold    the  at  will  by  the  admission  of  the 
same.                                           '  owner,  and  his  consent  to  treat 

(v)  Read  "  a."  him  as  tenant  ?  And  why  is  not 

(w)  This  doctrine  is  correct  the  release  to  the  occupier  evi- 

in  principle,  but  questionable  in  dence  of  such  consent  that  he 

its  application  to  the  fact;  for  holdeth   at  will?    Besides,   if 

why  may  not  a  man  claiming  to  the  occupier  doth  not  hold  as 

be  tenant  at  will  become  tenant  tenant,  he  must  in  construction 
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*  >  An  estate  for  life  is  also  capable  of  en- 
largement. In  short,  every  particular 
estate,  conferring  the  necessary  circum- 
stance of  privity,  may  be  enlarged  by  re- 
lease. Thus  an  estate  after  possibility  of 
issue  extinct ;  an  estate  for  years  (x) ;  and 
even  at  will  (y),  may  be  enlarged  by  release ; 
and  it  is  agreed  that  the  estate  of  a  copy- 
holder 0)  who  holds  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  is  an 
interest  which,  admits  of  enlargement,  by 
release  from  the  lord.  The  release  con- 
verts the  copyhold  interest  into  a  freehold 
tenure. 

Littleton  (a)  propounds  the  question 
whether  a  cestui  que  trust,  who  holds  by 
the  permission  of  the  trustee,  and  who  is  a 
quasi  tenant  at  will  only,  and  not  a  tenant 
at  will,  is  capable  of  receiving  a  release  by 
way  of  enlargement  Between  these  parties 
there  is .  not  any  privity,  no  tenancy.  In 
case  there  was  a  tenancy,  a  distress  might 
be ,  taken  by  the  trustee  on  the  cestui  que 
trust;  but  no  distress  can  be  maintained 
unless  there  be  a  tenancy  by  express  con- 

of  law  be  viewed  aft  disseisor,         (*)  Lilt  459,  465. 

and  as  disseisor  he  is  capable  of        (y)  Lilt.  460. 

a  release  in  extinguishment  of         (z)  Watkina's  Copyhold,  367, 

the  right    Co.  Litt  371.     See  and  observation,  supra. 

also  the  case,  cited  infra,  from         (a)  litt.  468, 463. 

Mr.  Wightwick's  Reports. 

VOL.  II.  V 
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tract  between  the  parties.    The  section!  of 
Littleton  are  in  the  following  words ; 

Sec  462.  "  Also  if  a  mam  enfeoff  otter 
"  men  of  his  land,  upon  confidence  and  to 
44  the  intent  to  perforin  his  last  will,  and 
"  the  feoffor  occupieth  die  same  land  at.  the 
44  will  of  Ms  feoffees,  and  after  the  feoffees 
"  release  by  their  deed  to  their  feoffor,  ail 
*  their  right,  &c.  this  hath  been  a  question* 
"  if  such  release  be  good  or  no.  And  some 
44  have  said  that  such  release  is  void,  because 
"  there  was  no  privitie  betiweene  the  fefofc- 
"  fees  and  the  feoffor,  insomuch  as  no 
"  lease  was  made  after  such  feoffment  by 
"  the  feoffees  to  the  feoffor  to  hold  At  their 
**  will,  and  some  have  said  the  coritrarig,  abd 
"  that  for  two  causes/' 

Sec.  463.  "  One  is,  that  when  such  feoff- 
44  ment  is  made  upon  confidence  to  perform 
44  the  will  of  the  feoffor,  it  shall  be  intended 
b y  the  law  that  the  feoffor  ought  presently 
to  occupy  the  land  at  the  will  of  his  fe©£- 
46  fees,  and  so  there  is  the  like  kind  of  pr#- 
44  vitie  betweene  them  as  if  a  man  make 
44  a  feoffment  to  others,  and  they  imfneh 
44  diately  upon  the  feoffment;  will  and  grant 
44  that  their  feoffor  shall  occupy  the  land  at 
"  their  will,  &c." 

Sec.  464.  "  Another  cause  they  alledge 
44  that  if  such  land  bee  worth  fortie  shillings 
44  a  yeare,  &c.  then  such  ffeoHbr  shall  be 
44  sworn  in  assize  and  other  inquests  iri  plees 
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reals,  and  also  in  ptees  personals*  of 
what  great  sun*  soever  the  plaintiff  will 
declare*  &c  and  this  is  by  the  common 
law  of  tbe  land*  Ergoy  this  is  for  a  great 
"  eaosev  and  the  cause  is  for  that  the  law 
"  will,  thai  such  feoffors  and  their  bam 
ought  to  ocoufne,  &c-  audi  to  tabe  and 
enjoy  all  manner  of  profits,  issues,,  and 
"  revenues,  fcc  afl  if  the  lands  were  tfceii 
own,  without  interruption  of  tbe  feoffees* 
nafewkhsftaiidkig  wch  feftfimgiit.  -Ergo,  tbe 
'*  same  bur  giveth  a  privitie  between  sntch 
"  feolfora  and  the  feoffees  upon  confidences, 
"  &Cv  for  which  causes  they  have  said  that 
"  such  releases  made  by  such  feoffees  upon 
"  confidence  to  their  feoffor  or  to  his  fceirs, 
"  &c  so  occupying  the  lands,  shall  be  go*>d 
"  enough,  and  this  is  tfce  better  opinion  as 
*  it  seetneth." 

And  on  these  sections,  Lord  Coke  ob- 
serves (6) :  *  Here  ha  a  question  moved*  and 
"  the  reasons  of  both  sides  shewed,  and  as 
it  hath  been  observed,  th6  latter  opudon 
is  <the  better,  being  Littleton's  own  opi- 
nion*. 

And  the  case  of  tbe  tiratee  and  c&tui  que' 
trmt\  and  Abe  eaae  of  a  mortgagor  a*d  mwt- 
gagee,  niay%  with  great  propriety,  fee  ne-' 
feared  to  tbe  sane  principle.    The  law  on 

(&)  371.  b. 
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this  point  will  frequently  obviate  the  ob- 
jection that  there  is  not  any  evidence  of  a 
lease  for  a  year,  as  part  of  a  reconveyance 
by  a  mortgagee  to  the  mortgagor;  or  by  a 
trustee  to  his  cestui  que  trusty  when  the  mort- 
gagor or  cestui  que  trust  has  the  possession  of 
the  land.  And  a  recital  of  the  fact  of  posses- 
sion will  suffice ;  and  by  parity  of  reasoning, 
the  proof  of  the  fact  would  be  equivalent  to 
a  recital  (c). 

:  It  has  been  doubted  whether  the  estate  of 
tenant  by  statute  merchant,  statute  staple,  and 
elegit,  admits  of  enlargement  by  release. 

In  Rolle's  Abridgement  (d),  there  are  the 
following  passages : 

"  If  a  man  has  execution  of  land  upon4 
"  an  elegit,  it  seems  that  he  in  reversion 
44  for  whose  debt  it  is  extended,  cannot 
44  enlarge  his  estate  by  a  confirmation  to 
"  him.  To  hold  for  life  for  want  of  privity 
"  between  them,  for  the  tenant  by  elegit 
44  comes  in  by  act  in  law.  Contra  31  Ass. 
"  13.  admitted." 

44  So  he  cannot  enlarge  his  estate  by  re- 
"  lease,  to  hold  for  life  for  want  of  privity. 
"  Contra  31  Ass.  13.  admitted." 

44  If  a  man  sue  execution  upon  an  elegit 
"  of  my  land;  and  after  I,  who  have  the 
44  reversion  in  fee,  confirm  to  him  his  estate* 

(c)  Rtt$  v.  Uoydf  Wightwick  8  Rep.  l  && 

(d)  s  Roll.  Abr.  401. 
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"  he  may  after  enlarge  his  estate  by  release 
"  to  hold  in  fee,  for  the  confirmation  has 
"  created  a  privity  between  them.  31  Ass. 
"  13.  admitted/' 

And  in  Mr.  Sanders's  valuable  Treatise  on 
Uses  and  Trusts  (e),  we  find  this  passage : 

"  A  release  of  this  kind  (that  is,  a  re- 
"  lease  enlarging  an  estate),  will  not  operate 
"  upon  the  possession  of  an  under-lessee, 
M  or  of  a  tenant  at  sufferance,  by  elegit  or 
"  statute  merchant/' 

And  these  passages  seem  to  justify  the 
opinion  that  the  estate  of  a  tenant  by 
statute,  &c.  is  not  capable  of  enlargement, 
except  a  privity  has  been  created,  by 
means  of  a  confirmation  to  the  tenant,  of 
his  interest  under  the  extent.  The  pas- 
sage in  the  book  of  Assizes,  to  which  re- 
ference is  made,  certainly  warrants  the 
opinion,  that  the  estate  under  the  elegit  was 
merged  or  extinguished,  or  rather  enlarged 
by  the  release. 

The  case  in  the  Book  of  Assize  is  long 
and  complicated.  Its  substance  and  effect, 
however,  are  very  neatly  and  correctly 
summed  up  by  Brooke,  in  the  following 
terms: 

"  Where  there  is  a  tenant  by  elegit,  and 
"t  the  tenant  of  the  freehold  charges  the 
"  lands  with  a  rent,  after  execution  had  by 

.(c)  a  Vol.  p.  59*  Edit.  1813. 
U3 
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"extent,  and  afterwards  the  tenant  of  the 
44  freehold  confirms  the  estate  of  tenknt  by 
u  elegit,  far  term  of  his  life,  or  rebeem  to 
"  him  all  his  right,  now  the  tenant  shall 
"  hold  charged,  where  he  held  discharged 
"  before ;  for  now  he  is  in,  of  the  estate 
"  of  freehold,  where  he  had  but  a  chattel 
"  before ;  and  so  in  of  another  estate*  And 
"  in  by  the  tenant  of  the  freehold,  who 
"  charged  where  he  was  in  by  the  law  (d) 
"  before/' 

And  it  is  observable  that  unless  this  re- 
lease  operated  by  way  of  enlargement,  the 
release,  as  such,  could  not  have  been  good, 
because  the  freehold  could  not  have  passed 
without  livery  of  seisin,  or  without  attorn- 
ment. The  grant  was  good  only  because 
it  was  made  to  the  person  who  had  the 
possession  by  force  of  the  execution  upon 
the  elegit. 

Nor  is  it  against  the  authority  of  the 
passage  in  Brooke  which  has  been  cited, 
that  Brooke,  under  the  head  Charge  (6),  and 
"  Extinguishment  (c),"  refera.  the  decision  to 
confirmation;  for  such  confirmation  must 
have  operated  by  way  of  enlargement,  and 
a  confirmation  in  enlargement  is  referable 
to  the  same  rules  of  law  as  a  release  in 
enlargement. 


(a)  Viz.  under  the  elegit.  (c)  Bro.  Extinguishment,  30. 

(6)  Bro.  Chargs,  39. 
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Tbft  CQipiapatpry  of  Lord  Cpke(d),  ia 
Multiples  cited  to  support  the  opinion 
that  the  estate  of  thesp  tenants  by  statute 
merchant,  fyc.  &c.  does  not  admit  of  en- 
lwgPBftjik  Sfr  far,  however,  from  Lord 
CQfce>  sanctioning  U^is  deduction,  there  is 
an  express  admission  by  him  that  the  estate 
of  these  tenant?  may  be  enlarged.  In  one 
pftsfiftge  Ijis .  Lordship  (p)  observes :  "  So  U 
"  is  if  a  release  be  made  to  tenant  by  star 
"  tute  staple,  or  merchant,  or  tenant  by 
"  elegit,,  as  hath  been  said,  and  so  likewise 
"  to  gt^rdjans  in  chivalrie,  which  holdeth 

in  for  the  value  by  him  in  the  reversion 

of  all  his  right  in  the  land  :  by  this  a  free* 
"  hojd  passejh  for  the  life  of  him  to  whoop 
"  the  release  is  made,  for  that  is  the  greatest 
"  qstate  th^t  can  pass  without  ^pt  words  of 
'*  inheritance/' 

In  another  parage  (/),  Lord  Coke  vir? 
tuaJly  admits  that  the  estate  of  tenants  by 
statute  merchant,  &c,  may  be  enlarged  when 
it  is  completely  executed,  though  it  can- 
not be  enlarged  while  it  remains  like  an 
irtferew  farmim,  in  an  executory  and  iufr 
perfect  st^te;  and  §heppard  in  his  Touch- 
stone (g)$  asstgpes  it  as  a  clear  proposition, 
thftt  ^states   of   this    description,   are,   like 


(d)  Co.  Lkt  315,  b.  {/)  Co.  Litt  470,  U  0  Vent. 
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other  vested  interests,  capable  of  enlarge- 
ment The  passage  in  the  Touchstone  is  in 
these  terms :— "  The  releasee  must  be  ks$ee  for 
"  life,  years,  or  tenant  by  statute  merchant, 
"  staple  or  elegit,  or  as  guardian  in  chivalry, 
"  that  doth  hold  over  for  the  value,  or  at  least 
"  must  be  tenant  at  will/' 

Indeed,  it  would  be  singular  if  the  estate 
of  tenant  by  statute  merchant,  &c.  might 
not  be  enlarged  by  release.  The  estate 
confers  a  vested  interest.  It.  changes  the 
relative  situation  of  the  debtor,  or  other 
person  against  whom  the  execution  is  levied. 
Instead  of  having  an  estate  which  confers 
a  right  to  the  possession,  to  be  aliened 
by  feoffment,  or  other  act  proper  to  trans- 
fer a  seisin  coupled  with  the  possession; 
the  reversioner  has  an  estate  or  interest 
lying  in  grant,  of  which  no  alienation 
could  be  made  at  the  common  law  to  a 
stranger  without  a  deed  of  grant,  and 
the  attornment  of  the^  particular  tenant. 
What  impediment  then  is  there,  in  point 
of  law  or  in  principle,  to  the  right  of 
a  tenant  by  statute  •  merchant  to  receive 
such  grant  without  the  ceremony  of  at* 
tomment,  since  his  acceptance  supplies  the 
place  of  that  ceremony  ?  It  would  be  dif- 
ficult to  find  any  legal  objection  against 
the  validity  of  such  grant,  even  were  attorn- 
ment necessary  at  this  day  in  the  same 
manner  as  it   was  formerly.      However,  it 
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is  admitted  that  the  case  stands  on  the 
same  ground,  and  must  be  decided  by  the 
same  principles  now,  when  the  necessity  of 
attornment  is  superseded,  as  it  must  have 
been  decided  at  the  common  law;  when 
attornment  was  essential  to  the  validity  of 
a  grant  to  a  stranger,  by  the  owner  of  a 
reversionary  estate.  To  support  the  propo- 
sition that  a  tenant  by  elegit,  or  statute 
merchant,  is  not  capable  of  a  release,  to 
operate  by  enlargement,  it  is  said  (A),  that 
to  make  releases  operate  in  this  manner,  it 
is  necessary  that  the  releasee,  at  the  time 
the  release  is  made,  should  be  in  the  actual 
possession  of,  or  should  have  a  vested  in- 
terest in,  the  lands  intended  to  be  released : 
that  there  should  be  a  privity  between 
him  and  the  releasor,  and  that  the  posses- 
sion of  the  releasee  should  be  notorious* 
It  is  difficult  to  understand  how  it  can 
be  made  out  in  point  of  fact  or  of  law, 
that  any  one  of  these  qualifications  is  want- 
ing in  a  tenant  by  statute  or  ele^t*  No 
one  controverts  his  right  to  a  vested  •.  interest 
after  an  execution  has  been  sued,  and  the 
possession  delivered  by  the  sheriff,  and  the 
writ  of  execution  has  been  returned.  That 
there  is  also  privity  of  estate,  may  be  in- 
ferred from  the  acknowledged  doctrine  that 
a  forfeiture  may  be  incurred  by  the  tenant 

§       * 

(A)  Co.  Litt  373,  note  1. 
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of  this  estate  by  making  a  feoffiatfnl,  levy* 
ing  a  fine,  &c.  (i)  and  that  a  surrender  by 
Ae  tenant  by  statute  merchant*  &o.  to  the 
reversioner  will  be  availably  (k)>  And  Lord 
Coke  has  admitted  (/),  that  if  a  man  extend 
land  by  force  of  a  statute  merchant,  staple, 
recognisance,  or  elegit,  he  leaveth  a  rever- 
sion in  the  conusor. 

A  case  ia  Rofle  (m),  also  admits  that  the 
estate  of  this  tenant  m^y  be  confirmed,  and 
after  confirmation  there  may  be  enlarge- 
ment. To  admit  that  the  estate  of  tenant 
by  statute  merchant,  Sec.  may  be  confirm** 
ed,  Is,  m  principle,  to  admit  that  it  may 
be  enlarged  by  release ;  for  releases  by  way 
of  enlargement,  and  sock  confirmations,  de- 
pend upon  the  same  principles  of  tenure. 
But  it  may  be  objected  that  this  is  true 
only  as  applied  to  releases  and  confirma- 
tions, when  the  object  of  such  assurance  is 
to  enlarge  an  estate,  and  tfcat  a  confirma- 
tion of  title  differs  from  a  confirmation  by 
way  of  enlargement  of  estate.  The  objection 
depends  upon  a  refined  distinction.  Even 
though  confirmation  of  title  were  essential, 
(a  point  winch,  however,  is  not  conceded), 
it  would  be  more  consonant  with  that 
liberality,  or   rather   to   that  just   applica- 


(t)  Moor,  663.  (/)  Co.  Litt.  250,  b.  315,  b. 

(*J  Corbett's    case,    4  Rep.         (ro)  a  Roll.  Abr.401.pl.  14. 
82,  b.  3  Vent.  328. 
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tiOn  of  priftdple,  which  ought  to  govern 
the  decisions  of  courts  of  justice,  and  even 
to  {he  authorities  with  which  the  books 
abound,  that  the  release,  raiher  than  fail 
of  effect,  should  have  the  twofold  operation, 
Hn%  of  a  confirmation;  and  secondly,  of 
a  release.  It  remains  only  to  shew  that 
there  is  no  want  of  notoriety':  Why  is 
hot  an  entry  by  virtue  of  an  execution, 
as  notorious  as  an  entry  by  virtue  of  a 
lease?  After  the  demandant  in  a  real 
action  has  obtained  seisin  under  an  exe- 
cution, the  tenant  in  the  action,  or  a  stran- 
ger, may  release  to  him.  The  validity  of  such 
release  is  grounded  on  the  seisin,  or  estate, 
of  the  releasee.  The  same  principles  esta- 
blish the  tight  of  the  tenant  by  statute  or 
elegit,  to  receive  a  grant  or  release,  in 
enlargement  of  his  estate,  from  the  person 
whose  possession  is*  by  force  of  the  exe- 
cution, changed  into  a  reversion :  thus  esta- 
blishing the  relative  situation  of  a  tenan- 
cy and  seigniory,  between  these  parties: 
and  it  is  incomprehensible  on  what  ground 
the  law  should  acknowledge  the  right  of  the 
tenant  to  surrender  to  the  reversioner, 
amd  deny  the  right  of  the  reversioner  to 
make,  or  the  tenant  to  receive,  a  grant  or 
release  in  enlargement  of  the  estate  of  the 
tenant.  At  the  common  law  the  debtor 
could  not  after  execution,  have  conveyed 
to    a    Attoger   by    feoffment,  without  the 
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consent  of  the  tenant,  by  elegit,  &c.  for  the 
possession  was  in  this  particular  tenant, 
and  not  in  the  debtor :  hence  the  doctrine 
of  Lord  Coke  (n),— "  A  tenant  by  statute 
'<  merchant,  or  tenant  by  statute  staple,  or 
by  elegit,  must  also  attorn,  for  the  gran- 
tee may  have  a,  venire  facias  ad  compvtan- 
"  dum,  or  tender  the  money,  &c.  and  dis- 
*'■  charge  the  land.  And  if  the  reversion  be 
"granted  by  fine,  they  shall  be  compelled 
"  to  attorn  in  a  quid  juris  clamat" 

If  it  be  said  that  the  tenant  by  statute, 
&c.  comes  in  by  act  of  law,  or  in  the  post, 
and  not  by  privity  of  contract,  the  same 
objection  would  exclude  a  tenant  in  dower 
or  by  curtesy  from  taking  a  release  in  en- 
largement of  the  estate  of  that  tenant, 
while  it  is  an  acknowledged  proposition, 
that  such  tenant  in  dower,  or  by  the  curtesy, 
has  an  estate  which  may  be  enlarged  by 
release. 

As  illustrative  of  this  doctrine  of  privity, 
and  as  introducing  a  point,  even  applicable 
to  the  learning  of  releases,  the  succeeding 
passage  may  be  added,  namely : 

"  And  so  the  executors  that  have  the 
"  land  until  the  debts  be  paid,  must  attorn 
"  upon  the  grant  of  the  reversion,  although 
<c  they  have  not  any  certain  term  of 
"  years  (©)." 


(»)  Co,  Litt.  315,  b.  (0)  Co.  Litt.  315, 
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And  it  may,  therefore,  be  predicated  of 
the  tenancy  of  such  executors,  that  their 
interest  admits  of  enlargement  by  release; 
nor  would  it  be  right  to  suffer  the  passage 
from  Lord  Coke  respecting  the  venire  facias 
ad  cornputandum,  to  find  a  place  in  this 
work,  without  observing  that  it  affords 
an  authority,  that  no  one  can  purchase 
an  estate  held  by  statute  or  elegit  without 
considering  this  interest  to  be  -  redeemable 
by  the  reversioner,  even  at  law,  on  pay-« 
ment  of  the  balance  of  the  debt,  after  de- 
ducting the  sums  levied,  according  to  the 
extended  value,  and  the  casual  profits.  In 
equity,  except  in  cases  in  which  the  ac- 
count is  involved  in  difficulty  from  lapse  of 
time,  the  account  must  be  taken  on  the  foot- 
ing of  the  actual  receipts,  by  the  tenant 
by  statute  merchant,  Sec.  (p). 

From  these  observations,  on  the  privity  - 
between  the  tenant  by  statute  merchant,  &c. 
on  the  one  hand,  and  on  the  other  hand, 
the  person  who  has  the  ulterior  interest,  it 
follows,  that  a  grant  was  the  proper  mode 
of  transferring  the  reversion  of  the  debtor 
to  a  stranger  or  third  person;  and  as  the 
debtor  might  grant  the  reversion  to  a  stran- 
ger by  deed,  without  livery  of  seisin,  why 
might  he   not  grant  his   estate  to  the   te- 


(p)  Mar*h  v.  Lee,  9  Vent,     ress,  136.    Ess.  on  the  Quant. 
338.    Audekj  v.  ,  Hard*     of  Est  chap.  Terms  of  Years. 
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nant  by  statute  elegit,  &c>  Snch  grtpt  to 
the  tenant  must,  on  principle,  assume  the 
name  of  &  tekaatt  since  it  has  all  tke  qnaft+ 
ties  of  that  specie*  of  aasuranoe. 

The  sole  ohjtoct  of  there  obOTtations  is 
to  toad  to  a  certain  knowledge  of  die  prin* 
ctpto  on  which  the*  release  is  grounded* 
aetd  to  enckavow  to  establish  tiw  general 
ikion,  that  erery  particular  estate 
nay,  if  properly  cimiasntnnoed  in  other 
respects,  be  enlarged  by  the  rdeaae  of  the 
penon  who  has  an  estate  in  fdrewio*  «r 
renaioder. 

All  tiae  books  agree  that  when  there  »  » 
metre  poaemtra,  without  any  estate,  a  roloaw 
cannot  operate  -with  effect*  A  ptaoii  haid 
ing  by  sufferance,  or  a.  menr  trespmtt,  ha* 
a  none  naked  pmemkm,  and  m*  estates 
and  this  is  the  condition  of  a-  peatoa  vbo* 
intrudes  and  claim*  to  hold  ait  vftU^  hat  is 
not  admitted  to  be  teaaat  aft  will :  md  at 
release  to  htm.  could  itttf  operate  with 
effect  in  tihat  mode.  He  hoa  no  -estate  or 
iafeecest  capahile  of  enhwrgpnaeat^).  And 
had  not  the  authority  of  JLittfaton  ratet- 
poaed  and  recatrad  the  sanction  of  Lord 
Coke  <r&  there  would  have  teen  Qoaaidanttr 
difficulty  va  admitting  that  a  oattri  qm 
trust  of  (the  ifee,  who    had  the  poiseatiooi 


fe)  i  but,  «7«i  b.  9$tp  *,       464*  ^d  tk*  conraatrtftry. 
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JB&dgr  by  the  permission  of  the  trurtaev 
was  qualified  to  receive  a  release*  as  m 
4nkugemeot  of  bis  estate  *r  interest  under 
a  peerabsive  occrupaUkm.  It  is  decided 
tb*Jt  a  mortgagor  cannot,  without  an  -axptfeg* 
contract  be  charged  with  the  payment  of 
tttat  to  the  mortgagee*  nor  with  a  liability  t» 
i*nt  in  an  action  for  use  and  occupation  fa)* 

This  case  put  by  Littleton,  in  section  4£i> 
is  the  general  authority  that  a  mere  treqmm 
or  a  mere  occupier,  though  he  mtyr  clam 
to  hold  at  wall,  has  no  estate;  and  .that 
without  an  estate  creating  the  relative  situa- 
tion of  tenant,  or  quasi  tenant,  and  lord  or 
ratemoner,  there  cannot  be  an  effectual 
feetaase  by  way  Of  enlargement.  At  the  same 
tkne  that  tkk  section  is  urged  and  it* 
principle  .acknowledged,  it  is,  as  already 
noticed,  feather  a  subject  of  surprise,  that 
the  law  had  not  accepted  the  conduct  of  tbe 
parties,  as  evidence  that  the  eocupietfpoii<- 
sented  to  bt  tenant  at  will,  and  that  the 
otrncr  of  the  inheritance  agreed  to  .this 
tenancy,  considering  the  release  as  the 
evidence  and  acknowledgment  of  the  te- 
nancy, and  as  the  onijr  means  by  which. tbe 
reteape  could  be  effectual  by  way  of  centoy- 
ance;  and  in  modern  practice  no  reasonable 
doubt  can  be  entertained  that  under  such 
circumstances   the  law  would  consider  die 

.    (*)  39*«arta0t<itift*|ay  intemt  «Qd  not  to  pay  mrf. 


'804  ON  LEASE  AND*  RELEASE. 

occupier,  or  the  occupier  by  sufferance,  at 
tenant  at  will. 

This,  indeed,  is  the  law,  as  may  be  col- 
lected from  Lord  Coke  (s)  in  his  commenta- 
ries .  on  Littleton,  Sec.  46 1,  though  that 
part  of  the  commentary,  which  applies  the 
text  to  a  tenant  at  sufferance,  seems  to  be 
mistaken.  The  translation  of  the  text  in- 
serting the  lease  for  a  lease,  might  easily  have 
led  to  this  mistake.  Lord  Coke's  comments 
are  in  these  terms.  "  De  sa  teste  demesne 
"  occupia.  Hee  doth  not  say,  de  sa  teste 
"  demesne  enter,  Sec.  so  as  this  is  to  be 
u  understood  of  a  tenant  at  sufferance,  viz. 
"  where  a  man  cometh  to  the  possession 
u  first  lawfully  and  holdeth  over."  And 
then  Lord  Coke  gives  the  contrast  in  the 
following  passage.  "  For  if  a  man  entreth 
"  into  land  of  his  own  wrong,  and  take  the 
u  profits,  his  words  to  hold  it  at  the  will 
"  of  the  owner  cannot  qualifie  his  wrong, 
"  but  he  is  a  disseisor  (t\  and  then  the 
"  release  to  him  is  good  (v) :  or  if  the 
"  owner  consented  thereunto,  then  he  is 
a  tenant  at  will,  and  that  way  also  the 
release  is  good  (a?).  But  there  is  a 
"  diversitie  when  one  cometh  to  a  parti- 
cular estate  in   land    by   the   act   of  the 

a    («)  i  Inst,  371.  (v)  By  way  of  release  of  right 

(f)  At  the  election  only  of     in  extinguishment  of  the  right, 
the  rightful  owner.  (»)  Operating  in  this  instance/ 

as.  a  release  in  enlargement. 
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u  partie,  and  when  by  act  in  law;  for  if 
*•  the  guardian  hold  over,  he  is  an  abator, 
"  because  his  interest  came  by  act  in  law/' 

Besides,  since  these  observations  were 
written,  there  is  a  decision  which  enforces 
this  point  (#).  As  this  decision  will  be 
a  leading  authority  for  future  pratice,  in 
the  advice  to  be  given  by  counsel  on  titles ; 
and  as  a  frequent  reference  will  in  the  sequel 
be  made  to  this  decision,  a  full  abstract  of 
the  case  and  opinion  of  the  court  in  pro- 
nouncing judgment  shall  be  subjoined. 

In  Ilees,  on  m  the  demise  of  Chamberlain,  v. 
Lloyd,  by  an  indenture,  bearing  date  August 
the  27th,  1786,  made  between  the  defend- 
ant on  the  one  part,  and  the  lessor  of  the 
plaintiff  on  the  other  part;  "  the  defendant 
"did  demise,  lease,  grant,  set  and  to  farm 
"  let  to  Chamberlain  all  that  messuage,  &c. 
situate .  in  the  parish  of  St.  Martin's,  in 
the'  county  of  Pembroke,  late  in  the  oc- 
cupation and.  tenure  of Phillips  and 

V.his  undertenants/'  and  now  in  the  occu- 
pation^ and  tenure  of  Chamberlain  and  his 
undertenants;  habendum  to  Chamberlain 
for  three  Jives,  at  the  yearly  rent  of  80/. 
The  lessor  of  the  :  plaintiff  continued  to 
occupy  the  premises,  so  demised,  till  the 
fourth  day  of  May  last,  when  possession  was 
given  to  the  defendant  by  the  sheriff,  under 

*** 

(x)  Rees  v.  Lloyd,  Wightwick,  123. 
VOL.11.  X 


66 


30&  ON  LEASE  AND  KELEASE. 

a  writ  of  possession,  in  consequence  of  a 
judgment  recovered  by  him  at  the  spring 
great  sessions  for  the  county  of  Pembroke, 
and  this  ejectment  was  brought  to  regain 
the  possession  of  the  premises. 

Upon  the  trial  at  the  last  assizes  for  the 
county  of  Hereford,  the  lessor  of  the  plain* 
tiff  put  in  the  above  lease,  upon  which  no 
memorandum  of  livery   of   seisin  was    in- 

■ 

dorsed.  For  the  defendant,  it  was  contended 
that  the  lease  was  a  freehold  lease,  and 
livery  of  seisin  was  therefore  necessary  to 
perfect  it;  apd  Lawrence*  Justice,  before 
whom  the  cause  was  tried,  being  of  that 
opinion,  the  lessor  of  the  plaintiff  endea- 
voured to  prove  it  by  the  evidence  of  Peter 
Axton ;  who  said,  "  that  he  applied  to  the 
"  defendant  in  the  year  1786,  for  the  lease 
"  of  the  lands  in  question,  who  told  him 
"  that  he  should  have  it,  if  the  lessor  of 
"  the  plaintiff  would  be  bound  for  him ; 
"  he  afterwards  carried  a  letter  from  the 
"  lessor  of  the  plaintiff  to  the  defendant, 
"  who  upon  reading  it,  said  he  had  the  choice 
"  between  the  witness  and  the  lessor  of  the 
"  plaintiff;  and  he  accordingly  chose  the 
**  lessor  of  the  plaintiff:  the  lease  was  pre- 
pared and  granted,  and  1  took  possession : 
the  lessor  of  the  plaintiff  told  me  he 
supposed  I  was  to  occupy,  and  I  did  so 
"  occupy  accordingly ;  the  defendant  made 
c<  no  objection.      I  have  paid   rent  to  the 
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**  lessor  of  the  plaintiff  many  times,  and 
"  taken  his  receipts ;  the  lessor  of  the  plain- 
tiff was  in  possession  of  live  fields  for  two 
years;  I  had  the  whole  for  eleven  years; 
I  took  possession  of  the  whole  at  first; 
he  gave  me  permission  to  look  after  his 
'<  land  ;  he  had  other  land,  he  had  no  other 
"  possession,  except  by  my  looking  after  it ; 
"  the  lease  was  given  to  me,  and  I  afterwards 
"  gave  it  to  the  lessor  of  the  plaintiff:  this 
"  was  three  years  after  I  was  in  possession. 
u  Mr.  Chamberlain  sent  me  to  a  gentleman 
"  at  Pembroke,  from  whom  I  had  it/* 

Lawrence,  Justice,  upon  this  evidence  ob- 
served, that  it  was  impossible  for  him  to 
presume  against  the  fact  proved,  and  reluct- 
antly directed  a  nonsuit. — A  rule  having 
been  obtained,  calling  upon  the  defendant 
to  show  cause  why  the  nonsuit  should  not 
be  set  aside,  and  a  new  trial  granted ;  the 
case  was  argued,  and  the  court  being  desir- 
ous that  it  should  be  considered  whether  it 
was  necessary  for  the  lessor  of  the  plaintiff 
to  prove  livery  of  seisin,  in  the  present  case, 
the  argument  was  ordered  to  stand  over; 
and  Thompson,  Baron,  said,  that  he  wished 
it  also  to  be  considered,  whether  the  livery 
of  seisin  could  be  presumed  within  the 
time  at  which  it  ceases  to  be  necessary  to 
prove  the  execution  of  a  deed. 

The  case  came  on  for  a  second  argument, 
when  it  was  fully  argued,  and  after  an  ob- 

x  2 
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servation  from  Wood,  Baron,  that  mere  per-  • 
mission*  to  occupy  was  a  lease,  and .  has   been 
determined  to  be  so(y) — 

Macdpnald,  Chief  Baron,  gave  the  judg- 
ment of  the  court  to  this  effect : — "  The  non- 
"  suit  in  the  present  case  is  sought  to  be  set 
44  aside    upon   two   grounds:    first,   that    it 
44  ought  to  have  been  left  to  the  jury,  under 
"  the  circumstances,  to  presume  livery  of 
44  seisin ;  and  secondly,  that  livery  of  seisin 
44  was  altogether  unnecessary-  Upon  thet  first 
44  point,  it  was  contended  by  the  one  side  that 
"  livery  of  seisin  ought  not  to  be  presumed 
44  under  thirty  years,  the  period  at  which  it  be- 
44  comes  unnecessary  to  prove  deeds;  by  the 
44  other  side,  that  it  ought  to  be  presumed 
44  after  the  expiration  of  twenty,  as  posses- 
44  sion  for  that  length  of  time  would  bar  a 
44  possessory  action  :   I  own,  for  myself,  I 
"  think  twenty  years  the  best  analogy.    The 
"  learned  judge  who  tried  this  cause,  thought 
"  that  all  grounds  of  presumption,  in  favour, 
of   livery   of    seisin   having  taken   place, 
were  removed  by  the  evidence :  now,  it  ap-* 
44  pears  from  the  evidence  that  Axton  was  a 
44  candidate  for  the  lease,  that  he  was  reject- 
44  ed,  and  the  lease  granted  to  the  lessor  of 
44  the     plaintiff;     Axton     thereupon     takes. 
44  possession  as  his  under-tenant;  but  there 
44  is   nothing    in    all    this   to   preclude    the 

(y)  See  l  Inst.  271,  cited  supra,  accordingly. 
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"  possibility     of    livery    of    seisin    having 

"  been  made-  to  the  lessor  of  the  plaintiff, 

"  though  there  is  sufficient  to  presume  that 

"  Axton  himself  had  none.    Then  it  is  allow- 

"  ed,  that  the  necessity  for  livery  of  seisin 

"  was  superseded,  if  there  was  any  posses- 

"  sion  under  the  defendant ;    and   to  show 

"  such  possession,  the  words  of  the  lease  are 

"  referred  to,  stating  that  the  lands  *  were  in 

"the  tenure. and  occupation  of  Chamberlain 

"  and  his  undertenants/      Now  Lord  Coke, 

"  Co.    Lit.  352,   b.   says,   indeed,   'neither 

"  doth  a  recital  conclude,  because  it  is  no 

"  direct    affirmation ;'      but    from     Rolle's 

"Abridgment,   872,  .it   would   appear  that 

"there  is  a  distinction  between  a  general  and 

"  a  particular  recital :  and  though  a  general 

"  recital  will  not  work  an  estoppel,  yet  the 

"recital  of  a  particular  thing  will  have  that 

"effect:   and   here  is   a  particular  recital. 

Taking  all  the  circumstances  of  this  case 

into  our  consideration,  we  are  all  of  opi- 

"  nion  that  this  nonsuit  should  be  set  aside  ; 

"  I  myself  for  the  reason  I  have  now  stated  :" 

and  the  rule  for,a  new  trial  was  made  absolute. 

To  resume  the  subject.     Since  Littleton 

.wrote  his    invaluable  Treatise  on  Tenures, 

there  have  been    successive    decisions,    all 

tending  to  the  conclusion,  that  the  acts  of 

parlies   shall   be  construed  in  such  manner 

that  they  may  be  operative  rather  than  fail 

of  effect :    thus  a  lease   by   tenant  for  life, 

x  3 
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and  by  a  remainder-man  in  fee,  is  in  the 
first  place  the  lease  of  the  tenant  for  life, 
and.  the  confirmation  of  the  remainder- 
man, and  after  the  death  of  the  tenant 
for  life,  is  the  lease  of  the  remainder-man 
and  the  confirmation  of  the  tenant  for 
life  (z).  So,  a  feoffment  by  a  tenant  for 
life,  and  a  remainder-man  by  deed,  is  the 
feoffment  of  tenant  for  life,  and  the  con- 
veyance or  confirmation  of  the  remainder- 
man, since  the  remainder  may  pass  by  the 
operation  of  a  deed  as  a  grant:  but  a 
feoffment  of  the  same  person  without  deed,  is 
the  feoffment  of  the  remainder-man,  and  the 
surrender  of  tenant  for  life,  inasmuch  as  the 
remainder  could  not  pass  from  the  remainder- 
man for  want  of  a  deed  of  grant,  unless  it 
passed  by  the  operation  of  the  livery  (a). 

Instances  of  this  sort  might  be  multi- 
plied to  any  extent.  The  point,  however, 
which  seems  most  relevant,  is  that  which 
concerns  the  doctrine  of  feoffments.  A 
man  who  enters,  claiming  under  a  void 
feoffment,  or  a  void  grant,  is  considered 
as  entering  by  disseisin  (b ) ;  as  the  only 
means  of  giving  an  incipient  title,  to  be- 
come a  complete  title  eventually  under  the 
doctrine  of  descents  which  toll  entries, 
warranties,     and    the    like;     or    the    more 

(:)  l  Inst.  45,  a. 

(a)  firedon'%  Cast,  l  Rep  7(». 

{(>)  Litt.  sect.  70. 
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modern  doctrine  by  which  the  title  may  be 
rendered  complete  under  the  operation  of  a 
fine  and  non-claim,  or  under  the  statute  of 
limitations.  As  often  as  a  man  enters  with 
an  intention  to  receive  livery  of  seisin, 
he  must  be  in  possession,  either  by  tres- 
pass, or  by  disseisin,  or  without  any 
wrong;  and  as  an  adverse  possession  in 
him  would  intercept  and  defeat  the  right 
of  the  owner  to  make  a  feoffment  without 
first  ejecting  the  intended  feoffee,  the  law 
treats  the  intended  feoffee  as  neither 
tenant,  disseisor,  nor  possessor.  It  assumes 
that  his  possession  is  the  possession  of  the 
real  owner,  the  intended  feoffor,  or  is  merely 
a  permissive  occupation. 

Nor  would  it  be  right  to  dismiss  the  sec- 
tion of  Littleton,  which  has  called  forth 
these  observations,  without  remarking  that 
the  rightful  owner  might  have  treated  the 
person  thus  claiming  to  occupy  at  will  as  a 
trespasser,  or  as  a  disseisor  at  election ;  for 
every  person  who  enters  wrongfully  is  ne- 
cessarily a  trespasser,  and  the  freeholder 
may  at  his  election  treat  the  trespasser  as 
a  disseisor  (c) ;  and  as  the  trespasser  cannot 
qualify  his  own  wrong  (d),  every  disseisin, 
(except,  perhaps,  as  already  stated,  the  par- 
ticular and  special  case  of  a  disseisin  of  the 
tenant  of  a  particular  estate,  under  a  claim 

(c)  Blundcnr.  Bavgh,  Cro.  Car.  302. 
(</)  Inst.  271,  a. 
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of  his  estate  only,)  is  necessarily  a  disseisia 
of  the  fee-simple,  and  the  disseisor  is  capable 
of  a  release  from  the  disseisee  in  extinguish- 
ment of  the  right*  Littleton  must  be  read 
merely  as  putting  a  particular  case,  with 
special  circumstances,  and  drawing  his 
conclusion  upon  these  *  circumstances,  and 
for  the  sake  of  illustrating  his  doctrine  by 
a  distinction :  and  the  case  must  be  judged 
of  by  the  facts  as  stated,  without  giving 
to  them  a  new  or  different  application, 
allowing  any  of  the  inferences  or  pre- 
sumptions of  law.  In  this  view  of  the  case, 
the  point  of  Littleton  is  correct,  that  a 
man  who  has  merely  the  occupation  of 
lands,  without  any  estate,  is  not  capable 
of  a  release. 

The  context  of  Littleton  sufficiently  de- 
monstrates, that  in  the  section  which  has 
given  rise,  to  these  observations,  the  au- 
thor was  treating  of  the  possession  of  a 
wrong-doer,  and  not  of  a  tenant  by  suffer- 
ance. 

Another  point  to  be  collected  from  the 
same  section  is,  that  no  one  can,  by  claim- 
mg  to  hold  at  will,  become  tenant  at  will 
without  the  consent  and  acceptance  of  the 
owner,  for  the  tenancy  must  be  at  the  will 
of  both  parties  (e). 


(f)   l  Inst.  .55,  a. 
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The  text  of  Littleton  is  also  full  and  ex- 
plicit  on  the  point,  that  a  person  who  has 
merely  a  right  of  entry  or  of  action,  is  not 
capable  of  this  species  of  assurance.  The 
language  of  this  text  writer  (/)  is,  "  If  a 
"  lease  be  made  to  one  for  a  term  of  life, 
"  reserving  to  the  lessor  and  his  heirs  a 
"  certain  rent ;  if  the  lessee  be  disseised, 
"  and  after  the  lessor  release  to  the  lessee  and 
"  his  heirs,  all  the  right  which  he  hath  in  the 
"  land,  and  after  the  lessee   en tereth,  albeit 

in  this  case,  the  rent  is  extinct,  jet  nothing 

of  the  right  of  the  reversion  shall  pass/' 
The  rent  will  be  extinct,  because  of  the 
privity  of  contract,  for  the  rent  is  payable 
notwithstanding  the  disseisin,  since  there 
is  •  not  any  eviction  under  an  elder  title : 
but  the  disseisin  of  the  lessee  is  a  disseisin 
of  the  lessor,  so  that  the  lessor  has  no 
estate  to  grant,  nor  the  lessee  any  estate 
capable  of  enlargement. 

It  may  in  this  place  be  noticed,  that  every 
general  disseisin  acquires  a  fee-simple  by  wrong. 
Hence  Lord  Coke  (g)  has  this  passage : 
"  A  man  disseiseth  tenant  for  life,  to  the  use 
"  of  him  in  the  reversion,  and  after  he  in 
"  the  reversion  agreeth  to  the  disseisin,  it  is 
:*  said,  that  he  in  reversion  is  a  disseisor  in 
"  fee ;  for  by  the  disseisin  made  by  the  stran- 

(/)  Litt.  sect.  456.  (g)  1  InsL  18©,  b. 
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"  ger,  the  reversion  was  divested,  which,  say 
"  they,  cannot  be  revested  by  the  agred- 
u  ment  of  him  in  the  reversion :  for  that  it 
"  maketh  him  a  wrong-doer,  and  therefore 
"  no  relation  to  an  estate  by  wrong  can  help 
"  him/'  Lord  Hobart  (A)  accounts  for  this 
point  of  law  by  these  observations  :  "  A 
grant  to  I.  8.  and  his  heirs  during  the  life 
of  I.  D.  is  no  fee,  but  a  special  occupancy, 
44  as  is  resolved  in  Chudktgh's  case ;  but  a 
44  disseisin  of  an  estate  for  life,  by  neces- 
"  sity  in  law,  makes  a  quasi  fee,  because 
"  wrong  is  unlimited,  and  ravins  all  that 
44  can  be  gotten,  and  is  not  governed  by 
"  terms  of  the  estate,  because  it  is  not  con- 
44  tained  within  rules/' 

When  a  lessor  disseises  his  lessee,  the 
lessor,  it  is  true,  is  a  disseisor;  but  if  he 
conveys  the  fee,  the  lessee  for  life  may 
restore  his  seisin,  without  defeating  the 
estate  which  has  been  conveyed,  to  any 
greater  extent  than  for  the  life-interest  (i). 

According  to  die  authorities  collected 
from  Lord  Coke's  Commentary,  and  from 
Lord  Hobart's  Reports,  every  disseisin, 
even  under  a  claim  of  a  particular  estate, 
must  necessarily  be  a  disseisin  or  divesting 
of  the  estate  of  the  reversioner  or  remain- 
der-man; and  yet  it  is  acknowledged  as  a 

(A)  Hob.  Rep.  333.  (i)  1  lost.  CI.  Confirmation. 
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proposition  of  law,  that  one  man  may  enter 
claiming  the  term  of  years  of  another  per- 
son, without  divesting  the  reversion  (A:) ;  and 
it  should  seem  on  principle,  that  a  disseisin 
of  a  tenant  for  life,  or  of  a  tenant  in  tail, 
merely  claiming  his  estate,  would  not  be  a 
disseisin  of  the   reversioner   or  remainder- 
man, except  at  his  election.     He  may,  per- 
haps, for  this  is   doubtful,  elect  to  be  dis- 
seised,   by    denying    any    privity    between 
him    and   the  disseisor,  and   treat  the  dis- 
seisor as  a  wrong-doer,  and  not  as  his  tenant. 
On  the  other  hand,  what  reason    is   there 
against  his  acceptance  of  the  new  tenant? 
It  is  agreed,  that  a  disseisin  of  the  tenant 
for  life  of  the  King,  is  a  disseisin  for  life 
only(Z).     The  ground  of  this  point  is,  that 
the  King  cannot,  on   account  of  his  pre- 
rogative,   be    disseised :    and    therefore,    if 
the  King's  tenant  for  life  be  disseised  by 
two,  and  he  releaseth  to  one  of  them,  the 
releasee  shall  hold  out  his  companion;  for 
the    disseisor    gained    but    the    estate    for 
life(m).       And    the    next    observation     of 
Lord  Coke  is  still  more  material,  when  he 
adds  (n\   "  So  if  joint-tenants  make  a  lease 
"  for  life,  and  after  do  disseise  the  tenant 
"  for  life,  and  he  release  to  one  of  them/ ' 


(k)  See  infra,  3  Lev.  35.         (m)  1  Inst.  276,  a. 
(/)  1  Inst.  276,  a.  (/i)  lb. 
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(the  releasee)  "  he  shall  hold  out  his  corrf- 
"  pahion  ;  for  the  disseisin  was  but  of  aft 
"  estate  for  life." 

The  next  proposition  in  Lord  Coke(o), 
is,  "  If  tenant  for  life  be  disseised  by  two, 
"  and  he  in  the  reversion,  and  tenant  for 
life  join  in  a  release  to  one  of  the  dis- 
seisors, he  shall  hold  his  companion  out; 
and  yet  it"  (the  release)  "cannot  enure 
by  way  of  entry  and  feoffment.  But  if 
they  severally  release  their  several  rights, 
"  their  several  releases  shall  enure  to  both 
u  the  disseisors."  In  this  instance,  the  dis- 
seisin was  of  the  fee-simple,  and  not  mere- 
ly of  the  life-estate.  A  release  by  both 
jointly  would  give  the  entire  fee-simple; 
and  therefore  would  annex  the  right  of  the 
fee-simple  to  the  possession:  but  a  release 
by  either,  or  by  each  separately,  would 
merely  annex  the  right  of  his  estate  to  the 
possession,  and  the  possession  could  not 
by  such  release  be  made  rightful:  either 
for  the  estate  for  life,  distinct  from  the 
reversion,  or  for  the  reversion  distinct  from 
the  estate  for  life ;  for  this  would  be  to 
make  a  fraction  of  interests  against  the 
maxims  of  law;  a  particular  estate  without 
any  reversion  expectant  on  that  estate;  a 
difficulty  which    does    not    occur   wheii   a 

(o)  l  Inst.  276,  a. 
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tenant  of  the  immediate  reversion  dis- 
seises his  own  tenant  for  life;  for  then  it 
may  be  said  he  merely  claims. and  resumes 
the  estate  for  life ;  for  when  there  are  inter- 
posed estates,  it  is.  agreed,  that  a  disseisin 
of  the  tenant  for  life,  unless  it  be  special, 
and  confined  to  the  life-estate,  will  be  a 
disseisin  to  those  in  remainder  and  reversion, 
so  long  at  least,  and  perhaps,  so  long  only, 
as  the  interest  under  these  particular  estates 
shall  continue. 

It  remains  only,  that  a  few  authorities 
should  be  adduced,  in  proof  that  there  may 
be  an  ouster  of  a  tenant  for  years,  merely 
claiming  his  estate,  without  being  a  disseisin 
of  the  reversioner;  and  that  there  may;  be 
a  disseisin  of  a  tenant  for  life, :  by  an  entry, 
claiming  his  estate,  without  any  disseisin  of 
the  reversioner.  .  ,     ■...:. 

The  case  of  Kirton  against  Birling  and 
Trappes(a)y  is  material  to ;  the  point  now 
under  consideration.  In  an  action  of  entry 
in  the  quibus  in  nature  of  assize,  Birling 
pleaded  non-tenure  in  abatement  of  the 
writ.  Trappes  took  upon  himself  the  en- 
tire tenancy,  without  this,  that  Birling 
had  any  thing  on  the  day  of  the  suing  out 
of  the;  writ,  or.  at  any  .time  ;  since ;  and 
pleaded   a    bar,   scil.  the   feoffment  of  one 


(a)  Dyer,  134,  b. 
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Walker  and  one  Hylton  to  him  in  fee,  htid ' 
gave  colour  to  the  demandant  by  the 
same  feoffors.  The  demandant  as  to  the 
plea  of  Bitting,  in  abatement  of  the  writ, 
averred  him  and  Trappes  tenants  of  the 
freehold,  as  the  writ  supposed ;  and  this 
he  prayed  might  be  inquired  of  the  coun- 
try, and  JB.  did  the  like.  And  as  to  the 
plea  in  bar  of  21  he  said,  that  WiUiam 
Kirton,  his  father,  was  seised  in  fee,  until 
by  the  said  feoffors  disseised,  who  being 
then  in  by  disseisin,  enfeoffed  Trappes  as 
above;  and  afterwards  WiUiam  the  father 
died,  and  the  demandant  as  son  and  heir, 
entered  upon  Trappes,  and  was  seised  in 
fee  as  in  his  remitter,  until  by  B.  and  T. 
disseised,  Sec.  and  made  no  averment  of 
his  plea  in  the  conclusion,  "  and  this  he 
"  is  ready  to  verify,  &c."  To  which  T.  re- 
joined as  above  in  bar,  and  traversed  the 
disseisin  made  by  the  said  feoffors  upon 
the  father  of  the  demandant,  upon  which 
point  they  were  at  issue:  and  at  the  day 
when  the  inquest  appeared,  the  deman- 
dant would  have  relinquished  his  first 
issue,  because  it  was  unnecessarily  joined, 
since  the  demandant  was  not  bound  to 
maintain  his  writ,  but  might  demur  to  the 
plea  of  non-tenure  of  the  one,  and  answer 
the  bar  of  the  other;  and  the  maintaining 
the  writ  was  only  to   the  damage    of   the 
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defendants ;  but  notwithstanding  this,  the 
court  would  not  permit  it.  And  upon  the 
evidence  to  prove  joint-tenancy,  it  appear- 
ed, that  B.  before  entry  of  the  demandant, 
was  termor,  or  lessee  at  will,  to  T.,  and  that 
he  paid  rent  to  him,  and  that  he  re-entered 
upon  the  demandant,  claiming  the  former 
estate;  and  by  the  opinion  of  the  court 
they  are  disseisors  and  tenants,  because  the 
termor  cannot  qualify  his  own  wrong,  &c. 
And  at  last  a  verdict  was  given  for  the 
plaintiff  on  both  issues,  &c.  and  judgment 
given  accordingly.  The  ground  of  this 
case,  is,  that  by  the  re-entry  of  the  dis- 
seisee, the  lease  was  avoided,  and  the 
subsequent  entry  of  the  lessee  was  tortious 
to  the  owner  of  the  inheritance.  It  was 
not  confined  to  an  existing  estate,  for  no 
estate  existed,  and  for  that  reason  the 
rightful  owner  was  at  liberty  to  treat  the 
former  lessee  entering  wrongfully,  as  a 
disseisor.  This  decision  then  does  not  im- 
pugn the  point,  which  it  is  the  object  of 
these  observations  to  establish. 

And  the  case  of  the  Mayor  and  Com- 
manalty  of  Norwich  v.  Johnson  (b),  sup- 
ports this  distinction.  In  that  case,  the 
plaintiffs  in  an  action  of  waste  declared 
upon  "  a  lease  for  thirty-one  years  made 

(*)  3  Lev.  35.    3  Mod:  go.  S.  C. 
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44  to  one  Cooke,  and  that  he  died,  and  the 
44  defendant,  being  an  executor  to  Cooke, 
"  entered  and  did  waste.  The  defendant 
'?  pleaded  that  Cooke  died  intestate,  and 
u  that  administration  was  not  granted  to 
44  him,  nor  the  term ,  assigned   to   him    by ' 

Cooke,    or    any    administrator    of   Cooke; 

the  plaintiffs  replied,  that  the  .defend- 
44  ant  after  the  death  of  Cooke,  entered 
"as  executor,  and  did  the  waste:  upon 
44  this  the  defendant  demurred,  and  it 
"  was  argued, .  in  support  of  the  demurrer, 
44  that  one  could  not  be  a  tort  executor 
44  of  a  term,  for  no  man  can  apportion 
44  his  .  own  wrong ;  but  if  a  man  enter 
"  tortiously,  he  is "  a  disseisor,  and  not  a 
44  termor.  And  cases  .  zstere  cited  that  a 
"  tortious  entry  makes  the  party  a  dissei- 
44  sor   in  fee,   though    he  claims  a  particular 

estate    only.       But     after    time .  taken  .to 

consider,  judgment  was  given  for  the 
44  plaintiff,  for  in  the  cases  cited,  there  was  no 
44  particular  estate,  or  term,  in  esse :  and  the 
44  claim  of  the .  tort-fesor  cannot:  create  a  par- 
ticular estate,  and  so  apportion  his  own 
i€  wrong :  but  of  necessity,  he  is  a  disseisor 
"in  fee;  because  1  there  is  no  particular  or 
44  other  estate  in  esse.  But  in  the  case  at 
4i  bar,  there  was  a  rightful  term  in  esse,  and 
44  he  in  reversion  cannot  maintain  trespass 
44  durinqr  the  term  :  and  therefore,  it  is  rea- 
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"  sonable  that  he  should  have  his  remedy 
"  upon  the  contract,  against  him  that 
"  claims  to  be  in  by  the  contract/'  And  it 
was  said,  Moor,  pi.  126,  "  it  seems  to  be 
"  admitted  that  there  may  be  a  tort  execu- 
"  tor  of  a  term." 

This  case,  with  the  comment  on  the 
former  cases,  proves  that  a  person  who 
enters,  claiming  a  term,  where  there  is 
such  a  term,  or  who  enters  claiming  any 
particular  estate,  where  there  is  such 
particular  estate,  may  become  tenant  for 
that  particular  estate,  by  the  dispossession 
of  the  termor,  or  disseisin  of  the  owner  of 
the  particular  estate ;  without  divesting 
the  estate  of  the  person,  who  has  the  rever- 
sion or  remainder,  or  committing  any  wrong 
beyond  the  particular  estate* 

It  is  true,  that  Popham,  Chief  Justice, 
did  in  Helyars  case(c)9  say,  "  a  lease  for 
u  years  cannot  be  gained  but  by  lawful  grant; 
"  and  therefore,  when  one  claims  a  lease  for 

years,    and  the   other   claims  by  an  elder 

grant,  there  he  shall  traverse  the  latter 
"  grant,  but  the  other  party  shall  traverse 
"  the  elder  grant,  or  .show  how  he  came  to 
"  it  again,  to  enable  the  second  grant. 
"  But  it  is  otherwise  in  case  of  a  feoffment ; 
u  for  there,  if  the  other  party  claims  by  a 

(0  3  Rep. 
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"  former  feoffment,  he  ought  to  confess  and 
"  avoid  the  latter  feoffment  as  by  disseisin, 
"  &c.  For  a  disseisor  may  gain  an  estate  infee9 
but  none  <?an  gain  an  estate  for  years,  but 
by  lazvful  conveyance ;  and  so  is  the  differ- 
"  ence.  And  when  he  claims  by  a  former 
"  assignment  of  a  term,  it  will  be  imperti- 
nent to  traverse  absque  hoc,  that  he,  after 
that,  assigned  his  interest ;  for  peradvea- 
ture  he  assigaed  all  his  interest,  and  yet 
"  had  nothing  therein/' 

But  this  judgment  cannot  be  urged 
against  the  decision  to  be  collected  from 
the  report  of  Levinz ;  for  Popham  was  treat- 
ing of  the  creation  of  estates ;  and  it  is  true 
that  a  particular  estate  cannot  be  created 
without  a  lease,  a  grant,  &c.  but  nothing 
advanced  by  Popham,  denies  that  when 
there  is  a  particular  estate  actually  existing, 
there  may  not  be  an  ouster  or  a  disseisin 
confined  to  that  particular  estate,  so  as  to 
leave  the  estate  of  the  reversioner  or  remainr 
dcr-man,  nolens  volens,  a  subsisting  estate; 
and  admitting  the  reversion  or  remainder 
to  be  a  subsisting  estate,  then  it  follows 
that  there  is  not  a  disseisin  of  the  fee- 
stinple. 

The  case  of  the  disseisin  of  the  tenant  for 
life  of  the  king  is  material  as  an  authority 
to  this  point.  And  it  may  be  added,  that 
when  a  tenant  pur  autre  vie  dies  tenant,  and 
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a  stranger  enters  generally,  he  will,  by 
construction  of  law,  be  tenanit  for  the  life, 
thus  filling  the  tenancy  for  that  particular 
estate. 

And  it  may  readily  be  conceded,  that 
when  there  is  not  any  particular  estate,  or 
when  the  entry  is  general  without  a  claim 
confined,  in  terms  or  by  the  circumstances 
to  the  particular  estate,  there  will  be  a  dis- 
seisin of  the  fee-simple. 

But  from  all  the  cases  and  general  prin- 
ciples, .it  may  be  collected  that  there  can 
be  a  disseisin  for  a  particular  estate  in  those 
instances  only  in  which  there  is  a  particu- 
lar estate,  and  the  entry  is  made,  claiming 
that  estate;  and  the  lord,  it  should  seem, 
may  make  such  disseisor  his  tenant,  by  ac- 
ceptance of  rent  from  him  ;  and  after  accep- 
tance of  rent,  there  are  strong  grounds  for 
contending  that  the  disseisor  would  be  so 
connected  in  privity  with  the  lord,  as  to  be 
capable  of  a  release  in  enlargement  of  his 
estate,  giving  the  disseisor  a  good  title  against 
the  lord,  but  leaving  his  title  open  to  be 
impeached  by  the  rightful  owner  of  the  par- 
ticular estate. 

These  observations  on  the  effect  of  dis- 
seisin, ouster,  &c.  of  the  owners  of  parti- 
cular estates,  under  a  claim  of  their  estates, 
are  intimately  connected  with  the  learning 
to  be  discussed  under  the  next  head,   viz. 

.    y  2 
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the  privity  requisite  between  a  releasor  and 
releasee. 

Thirdly,  Who  may  be  the  releasor,  and 
who  may  be  the  releasee  in  respect  of  privity 
of  estate. 

That  the  release  may  operate  as  an  en- 
largement of  an  estate,  three  circumstances 
are  requisite. 

1st,  That  the  releasee  should  have  a  vested 
estate. 

2dly,  That  the  releasor  should  have  a 
vested  estate  in  reversion  or  remainder,  ex- 
pectant mediately  or  immediately  on  the 
estate  of  the  releasee. 

3dly,  That  there  should  be  a  privity  of 
estate  between  the  releasor  and  the  releasee. 

The  two  first  points  have  been  fully  dis- 
cussed under  former  divisions;  and  it  has 
been  shown  that  it  is  not  sufficient  that 
the  releasee  should  have  a  mere  incho^ 
ate  executory  interest,  as  an  interesse  ter- 
mini, or  a  contingent  remainder,  or  any 
other  executory  interest  (d),  as  an  interest 
depending  on  an  executory  devise;  nor  is 
it  sufficient  that  he  should  have  a  mere  right 
or  title  of  entry,  as  a  lessee  for  life,  after 
he  has  been  disseised,  or  as  a  lessee  for 
years,  after  he  has  been  ousted,  and  while 


(rf)  Litt.  459. 
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his  interest  remains  a  mere  right  or  title  of 
entry. 

On  the  contrary,  it  is  necessary  that  the 
releasor  and  releasee  should  stand  in  the 
relation  to  each  other,  either  of  lessor  and 
lessee,  or  in  the  relation  of  a  particular  tenant 
and  remainder-man,  or  particular  tenant  and 
reversioner,  so  that  there  may  be  a  privity  of 
tenure  between  them. 

The  lessor  may  enlarge  the  estate  of  his 
lessee;    and    for    all   the  purposes  of   this 
doctrine,  the  assignee    or   representative  of 
the  lessee  stands  in  the  place  of  the  lessee ; 
and  the  assignee  or  representative,  whether 
heir  or   devisee,  of    the    reversioner,   stands 
in   the   place  of  the   reversioner;    and   the 
ability  of  making,  and  capacity  of  receiv- 
ing such   enlargement,    continues,   although 
the    lessee,  &c.    or   his  assignee,   create  a 
particular  estate,   derived   out  of   his    own 
estate;  and  although  the  reversioner  create 
a  particular  estate  which  is  interposed  be- 
tween the  interest  of  the  particular  tenant 
and  the  reversion ;  for  notwithstanding  such 
particular    estates,    there    is    a    continuing 
privity  between  the  lessee,   or  his  assignee 
on  the  one  hand,  and  the   reversioner  or 
his   assignee  on  the   other  hand ;   and   yet 
an  estate  created  out  of  a  particular  estate 
is  not,  during  such  particular  estate,  capable 

y3 
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of  enlargement  by  release  of  the  remainder 
or  reversion,  expectant  on  such  particular 
estate.  .  This  is  from  the  want  of  privity. 
The  material  rule  of  law  applicable  to  this 
subject,  seems  to  be,  that  the  particular 
estates,  the  remainder  and  the  reversion, 
are  parts  of  the  same  estate.  There  is  a 
connection  between  the  tenants  of  these  es- 
tates as  having  interests  depending  on  one 
and  the  same  seisin  (e). 

In  order  to  understand  this  subject  sci- 
entifically, and  on  the  principles  of  law 
which  govern  this  doctrine,  it  will  be  proper 
to  consider  the  law  under  the  following  sub- 
divisions. 

1.  The  general  nature  of  privity  between 
tenants. 

2.  The  cases  of  immediate  privity. 

3.  The  cases  of  privity,  notwithstanding  a 
mesne  estate. 

4.  Cases  of  privity,  because  a  derivative 
estate  is  discharged  from  its  original  pri- 
vity. 

5.  The  cases  of  want  of  privity. 

1st,  Because  there  is  mere  privity  of 
tenure,  for  the  sake  of  remedy,  and  not  of 
estate. 

2dly,  Because  the  estate  is  assigned. 

9 

(e)  2  Black.  Com.  Ch.  Re-     Litt.    s.    673.      Goodnght    v. 
mainders,    &c.     1   Inst.   345.      Forrester,  1  Taunton,  Arg.  602. 
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•  Sdly,  Because  there  is  no  estate ;  but  only 
a  right  or  interest, 

4thly,  Because  the  estate  is  derived  out  of 
a  mesne  subsisting  estate. 

5thly,  Because  the  estate  is  determined. 

After  an  examination-  of  these  points,  this 
division  will  be  concluded  with  some  general 
practical  observations. 


.    Of  the  general  Nature  of  Prmtyy  between 

Tenants. 

Lord  Coke(/),  treating  of  privities,  ob- 
serves, "  Privity,  in  the  understanding  of  the 
"  common  law,  is  fourfold  : 

"  1st,  As  privies  in  estate ;  as  between  the 
"  donor  and  donee,  lessor  and  lessee,  which 
«  privity  i»  ever  immediate, 

"  2d,  Privies  in  blood ;  as  the  heir  to  the 
"  ancestor,  or  between  co-parceners,  &c. 

"  3d,  Privies  in  representation ;  as  executors* 
"  &c.  to  the  testator. 

"  And  4thly,  Privities  in  tenure ;  as  the 
"  lord  and  tenant,  &c.  which  may  be  reduced 
"  to  two  general  heads,  privies  in  deed,  and 
"  privies  m  law." 

The  nature  of  the  privity  required,  to  the 
validity  of  a  lease  and  release,  is  that  which 


(J)  l  Inst.  p.  271,  354,  b. 
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subsists  between  a  particular  tenant  and  re- 
versioner, or  a  particular  tenant  and  the 
person  who  has  a  remainder  expectant  on  the 
particular  estate. 

Thus,  if  A.  be  tenant  for  life,  or  for  years, 
with  reversion  to  JS, :  or  if  A .  be  tenant  for 
life  or  for  years,  with  remainder  to  B.,  the 
estate  of  A.  may  be  enlarged  by  a  release 
from  B.  The  common  assurance  by  lease 
and  release,  is  in  effect  this  particular  case 
of  an  enlargement  of  an  estate  for  one  year, 
by  a  grant  of  the  reversion,  from  the  owner 
of  the  reversion,  to  his  own  lessee,  under  the 
lease  for  a  jnear. 

Thus,  to  qualify  a  tenant  to  receive  a 
release,  it  is  not  sufficient  merely,  that  he 
should  have  the  possession,  or  that  he  should 
have  a  vested  estate:  there  must  be  a  con- 
nection in  point  of  tenancy,  or,  as  the  law 
terms  it,  a  privity  between  the  releasor  and 
releasee :  hence  the  observation,  that,  "  It 
"  is  a  certain  rule,  that  when  a  release  doth 
"  enure  by  way  of  enlarging  of  an  estate, 
M  there  must  be  privity  of  estate,  as  be- 
"  tween  lessor  and  lessee :"  and  mere  pri- 
vity, without  estate,  will  not  suffice  (g). 
"  As  if  an  infant  makes  a  lease  for  life,  and' 
"  the  lessee  granteth  over    his   estate    with 


(g)  l  Inst  373,  372*  b.     See  Shep.  Touch.  C  Rel.  322. 
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warranty,  the  infant  at  fiill  age,  bring- 
eth  a  dum  fukt  infra  atatem,  the  tenant 
voucheth  his  grantor,  who  entereth  into 
warranty,  the  demandant  releaseth  to 
"  him  and  his  heirs :  here  is  privity  in 
"  law,  and  a  tenancy  in  supposition  of 
"  law :  and  yet  because  he,  in  rei  veritate 
"  hath  no  estate,  it  cannot  enure  to  him 
u  by  way  of  enlargement ;  for  how  can  his 
"  estate  be  enlarged,  that  hath  not  any  ? 
"  If  the  tenant  by  the  curtesy  grant  over 
"  his  estate,  yet  he  is  tenant  as  to  an  ac- 
"  tion  of  waste,  attornment,  &c.  and  yet  a 
"  release  to  him  and  his  heirs  cannot  enure 
"  to  enlarge  his  estate,  that  hath  no  estate 
"  at  all/' 

It  follows,  that  in  order  that  an  estate 
may  be  enlarged,  there  must,  as  between 
the  releasor  and  releasee,  be  privity  of  con- 
nection, and  privity  of  estate,  as  is  the  case 
between  lessor  and  lessee,  donor  and  do- 
nee (h) ;  or  between  the  person  who  has  a 
particular  estate,  and  the  person  who  hath 
the  reversion ;  as  tenant  by  statute  mer- 
chant, and  the  person  on  whose  seisin  the 
extent  was  sued. 

It  is  also  to  be  remembered,  that  the 
estate,  as  well  as  the  privity,  must  continue 
down  to  the   time   at  which  the   release  is 


(h)   i  Inst.  272,  b. 
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made;  for  mere  privity  without  an  estate, 
or  an  estate  without  privity,  is  no  foun- 
dation for  a  release  (s),  as  will  be  shown 
under  the  divisions  of  this  head. 

In  Sheppard's  Touchstone  (&),  there  is 
this  passage: — "  So  also,  if  donee  in  tail 
"  make  a  lease  for  his  mm  life,  and  after 
"  donor  release  to  donee  and  his  heirs,  it 
H  seems  this  is  not  a  good  release."  It  is 
difficult  to  comprehend  the  objection 
against  this  release.  The  law  is  now  well 
understood  to  be,  that  the  donee  retains  a 
reversion,  and  the  privity  between  him  and 
the  former  reversioner  continues,  and  he  is 
still  tenant  in  tail,  notwithstanding  the  grant 
for  his  own  life  (/). 

The  case  of  a  donee  is  probably  inserted 
for  that  of  a  lessee.  Lord  Coke  puts  the 
case  of  a  release  to  the  lessee.  The  release 
as  made  to  the  lessee,  was  open  to  the  ob- 
jection, that  the  privity  was  between  the 
donor  and  donee,  and  not  the  donor  and  the 
lessee  of  the  donee. 

The  same  principles,  mutatis  mutandis, 
apply  to  particular  tenants,  whose  estates 
are  to  be  enlarged  by  remainder-men,  and 
also    to    remainder-men    by   whom    grants 


(i)  Litt.  461.     l  Inst.  273,  a.         (/)  Machcl  v.  Clarkt,  2  Lord 
296.  Raym. 

\k)  Shep.  Touch,  p.  323. 
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may  be  made,  in  enlargement  of  particular 
estates. 

It  is  immaterial  whether  the  remainder  or 
reversion  be  for  life,  in  tail,  or  in  fee,  ex- 
cept that  alienation  by  tenant  in  tail  will 
not  be  binding,  as  far  as  it  depends  on  the 
release,  to  the  prejudice  of  his  issue.  Hence, 
as  will  be  collected  from  former  observa- 
tions, a  tenant  in  fee  or  in  tail  (ra),  as  well  as 
a  tenant  for  life,  is  competent  to  convey  by 
lease  and  release.  A  seisin  in  law  will  also, 
suffice  for  the  ability  to  make,  or  capacity  to 
receive,  the  release. 

And  whether  a  person  hath  the  estate  in 
his  own  right,  or  in  right  of  his  wife(»), 
that  estate  is  equally  capable  of  enlarge- 
ment. 

And  it  is  immaterial  whether  the  estate 
which  the  husband  has  in  right  of  his  wife, 
be  an  estate  for  years,  which  he  may  ab- 
solutely alien,  or  for  life,  and  consequently 
of  freehold,  which  he  alone  cannot  alien  as 
against  his  wife. 

The  estate  which  one  has  in  the  right  of  a 
testator  or  intestate,  or  as  a  trustee,  is  also 
capable  of  enlargement.  Thus  a  man  who 
hath  a  term  for  years  as  executor,  is  capable 


(to)  Machel  v.  Clarke,  2  Lord         (n)  1  Inst.  173,  299.    Shep. 
Raym.  Touch,  321. 
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of  a  release  in  enlargement  of  his  estate,  and 
a  release  to  a  husband  seised  or  entitled  in 
right  of  his  wife  may  operate,  whether  made 
to  him  solely,  or  to  him  and  his  wife  jointly  ; 
and  when  the  grant  by  way  of  release  is  to 
him  and  his  wife,  the  inheritance  may  pass 
to  one  or  to  both,  agreeable  to  the  intention 
of  the  parties  (o). 

And  though  a  tenant  for  twenty  years  in 
possession,  make  a  lease  to  B.  for  ten 
years,  and  B.  enters,  and  he  in  the  re- 
version release  to  the  original  lessee  for 
years,  this  will  be  a  good  release  to  en- 
large his  estate.  Between  the  releasor  and 
releasee,  there  is  a  continuance  of  privity ; 
but  as  will  be  observed  under  the  proper 
division,  there  is  not  any  privity  between, 
the  under-lessee,  (the  tenant  for  ten  years), 
and  the  reversioner  in  fee(p),  while  the 
estate  for  twenty  years  continues,  A  re- 
lease from  the  owner  of  the  fee,  to  the 
under-lessee,  during  the  term  of  twenty 
years,  cannot  operate  to  the  enlargement  of 
his  estate,  though  it  may  operate  as  a  grant 
to  him,  in  the  same  manner  as  it  might 
operate  as  a  grant  to  any  stranger. 

So  if  tenant   in  tail  create  a  particular 
estate  for  life,  the  person  who  hath  the  re- 
Co)  Shep.  Touch.  (p)  l  Inst.  273,  a. 
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mainder  or  reversion  in  fee,  cannot  en- 
large this  estate  for  life,  by  release,  because 
there  is  not  any  privity  between  the  estates 
of  the  releasor  and  releasee  (q). 

The  privity  is  two-fold:  First,  between 
the  tenant  for  life,  or  in  tail,  and  his  tenant  ; 
secondly,  between  the  tenant  for  life  or 
in  tail  himself,  and  the  person  who  hath 
the  remainder  or  reversion  in  fee. 

That  a  release  may. operate  in  enlargement 
of  estate,  it  must  be  either  from  the  tenant 
in  tail  to  his  own  lessee,  or  from  the  person 
who  hath  the  remainder  or  reversion  in  fee 
to  the  tenant  in  tail.  For  it  is  the  parti- 
cular property  of  this  species  of  assur- 
ance, that  it  should  proceed  from  one  who 
has  an  estate  in  reversion  or  remainder,  in 
favor  of  a  person  who  has  a  prior  particu- 
lar estate.  This  is  implied  in  the  nature 
of  the  assurance,  and  from  its  mode  of  opera- 
tion, to  enlarge  the  estate  of  a  tenant ;  while 
a  grant  proceeding  from  a  tenant  to  the 
person  who  has  the  next  vested  estate, 
in  remainder  or  reversion,  does,  instead  of 
enlarging  the  interest  of  the  grantee,  cause 
the  merger,  surrender,  or  extinguishment  of 
the  particular  estate. 

A  surrender  or  release  of  right  to  the 
remainder-man  or  reversioner,  may  enlarge 
or  accelerate  his  right  to  the  possession,  by 

(q)  1  Inst.  273. 
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rendering  it  more  beneficial,  though  it  can- 
not give  any  extension,  in  point  of  legal 
duration,  to  the  estate  of  the  grantee. 

Let  a  tenant  for  life  accept  a  surren- 
der of  a  term  of  years,  the  tenant  for  life 
has  still  a  mere  life-estate.  So  if  A.  be 
tenant  for  life,  with  remainder  to  JB.  for 
his  own  life;  a  surrender  from  A.  to  B. 
would  leave  JB.  in  the  condition  of  being 
tenant  for  his  own  life.  His  estate  would  of 
consequence  determine  on  his  death  in  the 
life-time  of  A.:  while  if  A. had  accepted  a 
release  from  B.,  the  estate  of  A.  for  his 
life,  as  it  is  larger  than  the  estate  he  re- 
ceives from  B.,  would  enable  A.  to  hold 
for  the  lives  of  A.  and  £.,  because  no  mer- 
ger would  take  place,  since  a  subsequent 
estate  cannot  merge  in  a  prior  estate.  This 
is  a  singular  and  peculiar  instance.  So 
if  A.  and  JB.  had  joined  in  a  grant  to  C. 
for  their  lives,  there  would  be  an  union  or 
consolidation  of  estates,  without  merger, 
and  C.  would  be  entitled  to  hold  for  the 
several  lives;  while  under  distinct  grants 
from  A.  and  JB.,  the  estate  for  the  life  of  A, 
would  merge  in  the  estate  for  the  life  of  B. 
.  The  more  obvious  case  for  exemplify- 
ing the  doctrine,  is,  that  if  A.,  tenant  for  a 
thousand  years,  leases  for  nine  hundred 
and  ninety-nine  years,  he  still  retains  an  es- 
tate for  a  thousand  years  ;  he  has  a  reversion. 
The  under-lease  merely  excludes  him  from 
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the  possession.  He  is  capable  of  a  sur- 
render, and  after  surrender  of  the  nine 
hundred  and  ninety-nine  years,  he  will 
have  precisely  the  same  estate  as  formerly 
— neither  more  nor  less  than  the  residue  of 
the  term  of  a  thousand  years  (a). 

Again,  if  A.  be  tenant  for  twenty  years, 
with  reversion  to  B.  for  ten  years;  or  A. 
be  tenant  for  ten  years,  with  reversion  to 
B.  for  twenty  years,  in  either  case,  the 
estate  of  B.  will  not  ~  be  enlarged  or  ex- 
tended by  the  purchase  of  the  prior  estate; 
but  by  the  merger  of  the  prior  term,  he  will 
have  the  right  of  enjoyment  for  the  period 
of  that  estate  which  belonged  to  him  before 
he  purchased  the  first  term. 

These  cases  apply  only  when  B.  has  a  re- 
version ;  for  when  his  interest  is  an  interesse 
termini,  to  commence  on  the  merger,  sur- 
render, or  determination  of  the  prior  term ; 
then  there  are  in  effect  two  distinct  periods 
for  enjoyment,  one  independent  of  the  other. 
The  times  of  enjoyment  are  not  concur- 
rent. They  do  not  fill  the  same  space  of 
time;  and  for  that  reason,  JB.  by  acquir- 
ing the  estate  of  -4.,  does  in  effect  and  in 
law,  acquire  a  distinct  interest,  which  will 
confer  on  him  the  right  of  enjoyment  for 
the  period  which  is  to  elapse  in  the  inter- 
val,   before  the   commencement  of  the  in- 

{a)  Challoncr  v.  Davis,  l  Lord  Raym.  403. 
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terest  which  was  in  B.,  before  he  acquired 
the  estate  of  A . 

Lord  Coke  (r),  indeed,  observes,  "  If  a 
V  man  make  a  lease  for  ten  years,  the  re- 
"  mainder  for  twenty  years,  he  in  remain- 
"  der  releaseth  all  his  right  to  the  lessee,  he 
"  shall  have  an  estate  for  thirty  years/1 

The  alleged  reason  is,  "  one  chattel  can- 
"  not  drown  another,  and  years  cannot  be 
"  consumed  in  years  (*).*  The  reason  as  ap- 
plied to  merger  is  not  correct.  If  the  point 
be  law,  it  turns  on  the  circumstance  that 
the  remainder  is  by  the  grant  of  its  owner 
added  to  the  prior  estate ;  thus  making  a 
distinction,  on  the  one  hand,  between  a 
release  by  the  remainder-man  to  the  prior 
tenant,  and  on  the  other  hand,  a  surrender 
from  the  prior  tenant  to  the  owner  of  the 
remainder. 

It  is  also  to  be  noted,  that  the  mere 
circumstance  that  the  grantor  has  a  prior 
estate,  is  not  any  impediment  to  the  right 
of  his  making  a  release,  in  respect  of  an- 
other estate  held  in  reversion  or  remain- 
der,  expectant  on  the  estate  of  the  grantee. 
Let  it  also  be  remembered,  that  the  doc- 
trine of  releases  in  enlargement  of  estates, 
depending  as  it  does  entirely  on  privity, 
necessarily  requires  that  the  release  should 

(r)  l  Inst.  273,  b. 

(0  Challoncr  v.  Davis,  1  Lord  Raym.  402. 
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proceed  from  the  person  who  hath  the  re- 
mainder or  reversion,  to,  or  in  favour  of  the 
person  who  hath  a  particular  estate ;  for 
every  assurance  proceeding  from  the  owner 
of  a  particular  estate,  must  be  either  an  un- 
der-lease or  a  surrender,  or  when  there  is  an 
intermediate  estate,  an  assignment. 

But  when  the  conveyance  is  made  by 
lease  and  release,  the  parties  change  their 
relative  characters ;  the  lease,  though  made 
by  a  particular  tenant,  creates  a  privity 
between  him  and  the  lessee,  and  such  lessee 
becomes  capable  of  a  release  in  enlargement 
of  his  particular  estate,  created  by  the  lease, 
without  any  objection  arising  from  his  hav- 
ing the  remainder  or  reversion  under  a  more 
remote  estate. 

■ 

Cases  of  immediate  Privity. 

0 

The  cases  of  immediate  privity  are  be- 
tween a  lessor  and  his  lessee;  a  tenant  for 
years  or  for  life,  and  the  person  who  has 
the  immediate  reversion,  or  remainder  in 
fee,  for. life,  or  in  tail;  between  a  copyholder 
and  the  lord ;  between  a  cestui  que  trust  and 
his  trustee ;  a  tenant  by  statute  or  elegit, 
and  the  person  who  has  the  reversion  or 
estate  of  the  debtor.  And  in  all  cases  the 
assignee  of  the  particular  tenant  may  be  con- 
sidered as  standing  in  his  place ;  and  the  as- 

vol.  n.  z 
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signee  of  the  reversioner  or  remainder-man 
may  be  considered  as  standing  in  his  place. 
The  examples  which  have  been  adduced 
under  former  divisions,  sufficiently  illus- 
trate this  part  of  the  subject. 

There  is  abundant  authority,  as  will  ap- 
pear in  former  parts  of  this  chapter,  to 
prove,  that  an  estate  is  capable  of  an  enlarge- 
ment, although  that  estate  does  not  con- 
fer a  right  to  the  immediate  possession.  It  is 
evident  that  the  word  possession,  as  it  occurs 
in  different  writers,  is  to  be  referred  to  an 
actual  or  vested  estate,  whether  in  possesr 
sion,  reversion,  or  remainder;  not  to  an 
estate  necessarily  attended  with  actual  pos- 
session, or  the  right  to  the  immediate  en* 
joyment  of  the  possession. 


Cases    of  Prioity    notwithstanding    a    Mesne 

Estate. 


When  there  are  three  estates,  as  to  A. 
for  life  or  for  years,  remainder  to  B.  for 
life  or  in  tail,  reversion  to  C,  in  this  case, 
JB.  may,  by  release,  enlarge  the  estate  of  A. 
and  C.  may  enlarge  the  estate  of  B,  To 
this  extent  the  law  is  clear,  for  the  estates 
of  the  releasor  and  releasee  are  imme- 
diate; for  the  remainder-man  is  immediate 
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tenant  to  the  reversioner-  The  same  con- 
nection would  exist  between  the  tenant  in 
fee,  and  the  remainder-man  for  life,  even 
though  the  fee  had  been  granted  by  way  of 
remainder,  instead  of  being  retained  as  a 
reversion;  and  for  that  reason  a  release 
from  the  owner  of  the  remainder  in  fee  to 
die  owner  of  the  estate  for  life,  would 
be  good. 

It  is  agreed,  that  as  between  a  particu- 
lar tenant  and  a  reversioner,  it  is  not  neces- 
sary that  the  estate  to  be  enlarged,  and  the 
estate  of  the  person  who  releases,  should  be 
immediately  expectant:  therefore,  if  a  man 
Uaake  a  lease  for  years,  the  remainder  for 
life*  a  release  by  the  lessor  to  the  lessee  for 
gears,  will,  notwithstanding  the  interposed 
estate  for  life,  be  good ;  for  the  lessee  for 
years  hath  both  privity  and  estate  (s). 

Whether  (t)  a  person  who  has  a  remain- 
der in  fee,  can  under  these  circumstances, 
enlarge  the  first  particular  estate,  while  the 
mesne  estate  continues,  is  a  point  as  to  which 
the  books  are  involved  in  much  confusion. 

According  to  Sheppard's  Touchstone  («), 
u  If  there  be  tenant  for  life,  remainder  in 
**  tail,  remainder  in  fee,  and  he  in  remain- 


(*)l  Inst.  *73,a.Litt.  8.465.         (f)  1  Inst.  273,  a. 
€ilb.  Ten.  70.    Shep.  Touch.         (w)  Shep.  Touch.  321 

at*,  3*3- 
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"  der  release   to  tenant  for  life,    this   will. 
"  not  increase  his  estate/' 

The  only  objection  against  the  release, 
must  be  the  interposed  estate-tail ;  and 
perhaps,  Sheppard  merely  intended  to 
express  that  which  is  correct  in  point  of 
law;  namely,  that  the  estate  of  the  tenant 
for  life  would  not,  by  force  of  the  release, 
be  enlarged,  so  as  to  merge  or  extinguish 
the  estate  for  life,  and  exclude  the  mesne 
estate. 

Considered  in  any  other  sense,  Sheppard 
is  not  consistent  with  himself:  for  in 
another  page,  (v)  he  admits  that  if  A.  be 
tenant  for  life,  remainder  to  B.  in  tail,  re- 
mainder to  C.  for  life ;  remainder  to  A.  in 
fee,  and  A.  die,  and  his  heir  release  to  B. 
being  in  possession,  this  is  a  good  release, 
and  gives  the  fee-simple :  and  the  case  of 
Francis  v.  Pack  (w)>  was  attended  with  these 
circumstances,  and  received  a  decision  in 
favour  of  the  release.  In  this,  as  well  as 
in  the  former  instance,  the  release  proceed- 
ed from  a  person  who  had  a  .remainder  in 
fee,  and  there  was  an  intermediate  estate, 
and  the  interposed  estate  of  freehold  did 
not  prevail  as  an  impediment  to  the  va- 
lidity of  the  release ;  and  in  another  passage 


(f )  323.  (w)  1  Roll.  Abr.  400. 
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in ;  2  Rollers  Abridgment  (#),  it  is  said  to  be 
admitted  by  Finchden  (g),  that  if  there 
be  a  lease  for  life,  remainder  for  life,  re- 
mainder in  fee ;  he  who  has  the  remainder 
in  fee  may  enlarge  the  estate  of  the 
lessee;  and  yet  it  must  be  remembered, 
he  had  the  first  estate  for  life.  The  posi- 
tion in  S  hep  par  d,  therefore,  seems  to  have 
been  inserted,  either  without  sufficient  au- 
thority, or  under  the  impression  which  is 
stated. 

On  principle,  and  also  on  authority,  it 
seems  that  a  grant  from  a  remainder -man, 
*s  well  as  a  reversioner,  may  operate  by 
way  of  release  in  favour  of  a  particular 
tenant,  notwitstanding  a  mesne  op  inter- 
posed estate  (*).  So  when  there  is  tenant  for 
life,  remainder  in  tail,  remainder  in  fee, 
and  he  in  remainder  in  fee  releases*  to 
the  tenant  in  tail,  this  will  clearly  increase, 
or  make  an  accession  to  his  estate,  being 
a  case  of  immediate  privity :  and  it  is 
admitted  by  all  the  books,  and  even  by 
Sheppard  in  his  Touchstone  (a),  that  if  the  fee 
be  held  by  way  of  reversion,  instead  of  re- 
mainder, the  owner  of  the  fee  may  enlarge 
the  estate  of  the  first  tenant,  notwithstand- 
ing the  mesne  estate. 

(x)  p.  400.  pi.  3.  Touch.  321. 

'    00  44  Assize,  35.  (a)  Shep.  Touch.  326.  llnst. 

.  -  (*)  Co.  Litt.  a73,  a.   Shep.     273,  a. 
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Sometimes,  however,  the  effect  of  a  re* 
lease  to  a  tenant  for  life,  by  a  remainder* 
man  or  reversioner,  will  be  to  exclude  a 
mesne  remainder* 

This  happens,  when  the  mesne  interest 
is  a  contingent  remainder  of  freehold.  In 
this  instance,  by  the  enlargement  of  the 
particular  estate  by  the  grant  to  the  tenant 
of  the  reversion  or  remainder,  the  contin- 
gent remainder  will  be  deprived  of  the 
support  of  the  particular  estate,  on  which 
it  depended  for  effect,  and  will,  for  that  rea- 
son, be  destroyed. 

But  if  there  had  been  any  other  particu- 
lar estate  by  which  the  contingent  remain- 
der was  supported,  and  which  either  pre- 
ceded the  estate  of  the  releasee,  or  which 
was  interposed,  and  prevented  the  merger : 
in  either  case  the  remainder  would  be  pre- 
served, at  least  during  such  particular  estate* 
But  the  particular  estate  and  the  contin* 
gent  remainder  must  bear  to  each  other 
the  characters  and  relation  of  a  particular 
estate  and  remainder.  Thus  if  A.  be  te- 
nant for  life,  with  reversion  in  fee  to  B.,  and 
B.  grants  to  C.  for  life,  with  remainder  in 
contingency  to  D.  for  life  or  in  tail,  with  re- 
mainder to  E.  in  fee,  or  retains  the  rever- 
sion ;  the  enlargement  of  the  estate  of  C. 
while  the  remainder  of  D.  is  in  contingency, 
would  destroy    the    contingent    remainder, 
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not  withstanding  die  continuance  of  A.'% 
estate* 

On  the  other  hand,  if  A.  be  tenant  for 
life,  remainder  to  B.  for  life,  remainder  to 
C.  either  for  life,  or  in  tail,  in  contingency* 
with  remainder  or  reversion  in  fee  to  D., 
the  enlargement  of  the  estate  of  A.  or  of  B. 
by  release,  would  not  destroy  the  contin- 
gent remainder,  while  it  retained  the  sup- 
port of  the  estate  of  A.  or  of  B-  as  a  dis- 
tinct and  subsisting  estate* 

But  let  it  not  be  forgotten,  that  by  the 
union,  or  merger,  or  surrender  of  one  par- 
ticular estate,  the  union,  the  surrender,  or 
merger,  of  another  estate,  and  the  conse- 
quent destruction  of  a  contingent  remainder 
may  be  effected  ♦ 

These  instances  of  the  destruction  of  co&- 
iingent  remainders,  must  be  confined  to  legal 
interests.  Contingent  remainders  of  trust  or 
equitable  interests,  do  not  admit  of  destruc- 
tion by  the  merger  or  enlargement  of  the 
particular  estate. 

It  remains  to  be  noticed,  that  in  Francis 
v.  Pack  (h)9  already  cited,  as  the  case  of 
A.  tenant  for  life,  with  remainder  to  B.  in 
tail,  With  remainder  to  A.  in  fee;  it  was 
held  that  by  release,  A.  might  transfer  his 
remainder  in  fee  to  B.  who  was  the  remain- 

(fi)  2  Roll.  Abr.  400.  pi.  7. 
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der-man    in    tail,   but    that    he   could    not 
transfer  his  estate  for  life  to  B.    This  con- 
clusion is  right,  as  applicable  to  the  techni- 
cal doctrine  of  releases.    At  this  day  it  is 
highly   probable    and    almost  certain,    that 
the  release  would  be  construed  as  a  surren- 
der of  the  estate  for  life,  as  well  as  a  grant 
by  way  of  release  of  the  remainder  in  fee. 
In   one  case  A.  was   tenant  for  life,  with 
remainder  to  B.  in  fee,  and  A.  leased  to  C.  for 
years  :  it  is  obvious,  J3.  could  not  have  released 
to  C.  for  want  of  privity  while  he  remained 
the  tenant  of  A.     And  yet  a  release  from  A* 
and  B.  jointly  to  C.  was  held  to  operate  to 
enlarge  the  estate  of  C.   into  a  fee.    The 
only  ground  on  which  this  release  could  be 
supported  as  such,  is,  that  it  had  effect  first 
as  a  release  from  A.  to  C.  and  afterwards  as  a 
release  from  -6.  to  C ;  so  that  it  first  passed 
in  construction  of  law,   the  estate  for  life, 
and  then  enlarged   the   estate  for  hie  into 
a  fee-simple. 


Cases  of  Privity,  because  a    derivative  JSstate 
is  discharged  from  its  original  Privity. 

It  has  frequently  been  stated,  and  will  be 
more  fully  shown,  that  a  derivative  estate 
cannot  be  enlarged  by  a  release  to  the  under- 
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lessee  while  the  estate  of  the  lessor,  who 
granted  the  estate  of  the  under-tenant,  shall 
be  continuing.  When  that  estate  shall  be 
determined,  as  it  may  be  by  merger,  surren- 
der, Sec.  without  defeating  the  estate  of  the 
under-tenant;  (for  the  rule  of  cessante  statu 
primitwo  cessat  derivatwu$>  admits  of  these 
exceptions :)  then  it  should  seem  from  prin- 
ciple, that  there  will  arise  a  connection 
between  the  under-tenant,  and  the  person 
who  has  the  next  vested  estate,*  so  that  the 
relation  of  lord  and  tenant  will  exist  between 
them  for  the  purposes  of  waste,  surrender, 
and  merger,  and  of  consequence,  to  enable 
the  person  who  was  an  under-tenant,  and 
who  is  now  discharged  from  that  relation,  to 
become  a  releasee  in  enlargement  of  his 
estate.  This  point  will  be  more  fully  dis- 
cussed under  a  subsequent  division. 

Of  Want  of  Privity. 

1,  Because   there   is  mere  Privity  of  Tenure 
for  the  sake  of  Remedy  >  and  not  of  Estate. 

It  is  not  sufficient  that  there  should  be 
merely  privity  of  person  or  connection  by 
way  of  remedy,  with  the  reversioner  or  re- 
mainder-man. There  must  be  privity  of 
continuing  estate  between  the  releasor  and 
releasee.    This  is  evident,  from'  the  case  of 
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tenant  by  the  curtesy >  who  has  aliened  hfe 
estate.  Though  he  remains,  for  some  pur- 
poses, tenant  to  the  reversioner,  as  for  in- 
stance, to  be  liable  to  an  action  of  master 
yet  as  the  privity  of  estate  has  ceased,  he  is 
no  longer  capable  of  this  release* 

The  like  observation  is  applicable  to  a 
tenant  for  years,  who  has  been  ousted  from 
his  term,  or  of  a  tenant  for  life,  who  has 
been  disseised  of  his  estate  for  life,  by  a  per* 
son  who  enters  claiming  that  estate,  with* 
out  disseising  the  owner  of  the  reversion  or 
remainder.  Such  termor,  for  years,  or  life, 
having  a  right  of  entry  only,  is  very  tenant* 
and  capable  of  a  release  of  rent  or  services  (c)* 

But  for  the  want  of  privity  in  tenure,  and 
also  of  estate,  this  species  of  release  can? 
not  be  made  to  a  quondam  tenant  for  life* 
or  tenant  in  tail,  after  the  reversion .  or  re* 
mainder  has  been  divested  or  discontinued 
by  a  tortious  alienation,  and  while  the  re- 
version or  remainder  continues  a  mere  right 
of  entry  or  of  action. 

*  Also,  after  a  disseisin  of  a  tenant  for  life, 
merely  claiming  his  estate,  the  reversioner 
or  reknainder-man  cannot  release  by  way 
of  enlargement  to  the  disseisee.  He  may 
release  the  services  to  him  in  extinguish- 
ment of  these  services ;  or  he  may  grant  to 


/ 
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him,  as  to  any  other  stranger,  the  remainder 
or  reversion,  admitting  it  to  be,  as  it  is  un- 
derstood to  be,  a  subsisting  estate. 

Also,  after  an  assignment  bj  a  tenant  for 
years,  or  for  life,  the  original  tenant  for 
life  may,  by  virtue  of  some  express  cove- 
nant, or  until  acceptance  of  the  assignee  as 
tenant,  remain  liable  to  rents,  covenants,  Sec. 
&c.  and  yet  he  will  be  incapable  of  a  release 
by  enlargement.  This  impediment  arises 
from  the  want  of  estate. 

The  releasor  must  also  have  an  estate  in 
remainder  or  reversion,  expectant  on  the 
estate  of  the  releasee.  Acts  proceeding  from 
a  particular  tenant  (rf),  for  the  benefit  of  a 
person,  who  has  an  estate  in  remainder  or 
reversion,  enure  in  a  different  mode  from  , 
this  species  of  assurance;  They  may,  ac- 
cording to  circumstances,  be  grants,  assign- 
ments, or  surrenders,  but  they  cannot  have 
efficacy  as  releases, 


2.  Of  the  Want  of  Prmty,  because  the  Estate 

is  assigned. 

Respecting  the  capacity  of  assignees,  it 
frill  be  proper  to  observe,  that  after  a  par- 
ticular tenant  has  assigned  all  his  estate, 
he  no  longer  has  an  interest  which  admits  of 

(<f )  Shep.  Touch.  344. 
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enlargement  The  release  must  be  to  the* 
assignee,  or  it  will  be  ineffectual.  The 
same  doctrine  also  applies  to  the  rever- 
sioner: for  if  the  reversioner  part  with  all 
his  estate,  his  assignee  is  alone  competent  to* 
make  an  available  release.  This  privity  of 
estate  must  continue,  till  the  release  is< 
made:  therefore,  if  tenant  for  life)  or  in. 
tail,  assign  all  his  estate,  he  is  no  longer 
capable  of  a  release.  To  be  effectual,  the 
release  must  be  made  to  the  assignee  (e)~ 
But  when  the  tenant  for  life,  or  in  tail, 
creates  a  particular  estate,  and  retains  a  re-; 
version,  then  the  privity  still  continues  be- 
tween him  and  the  person  in  remainder  o* 
reversion ;  and  for  that  reason,  the  tenant 
for  life,  or  in  tail,  may  still  be  a  releasee. 

And  wherever  a  release  would  be  good, 
as  from  the  donor,  if  he  remained  the 
owner,  it  will  be  good  if  made  by  his 
heirs  or  assigns,  while  they  continue  owners ; 
and  as  to  his  assigns,  whether  they  have  the 
whole  or  only  part  of  the  estate. 

So,  whenever  a  release  would  have  been 
good  to  a  lessee  or  donee,  before  assign- 
ment, it  will,  after  assignment,  be  good  to 
his  assignee.  But  it  is  observable  that  no 
one  can  be  the  assignee  of  the  lessee  or 
donee,  unless  he  hath  all  the  estate ;  for  if 
anv  reversion  remain  in  the  lessee  or  donee, 

(<r)  i  Init.  273. 
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there  is  not  any  assignee,  and  consequently 
the  privity  remains  between  the  lessor  and 
lessee,  donor  and  donee,  &c. 

That  an  alienation  (/)  may  deprive  a  te- 
nant of  his  capacity  to  receive  a  release,  he 
must  have  parted  with  all  his  estate.  As 
often  as  he  creates  a  derivative  interest, 
and  retains  a  reversion,  he  has,  in  point  of 
law,  'his  former  estate,  subject  only  to  the 
estate  of  the  under-lessee,  and  this  deriva- 
tive interest  is  not  any  impediment  to  his 
acceptance  of  a  release. 

The  tenancy  between  him  and  the  rever- 
sioner or  remainder-man,  still  continues, 
and  at  the  same  time  a  new  tenancy  is  cre- 
ated between  the  owner  of  the  particular 
•estate,  and  those  who  derive  an  interest  out 
of  his  estate ;  and  the  last  lessor  (being  the 
particular  tenant)  may  release  to  his  own 
tenant,  by  way  of  enlargement,  or  may  ac- 
cept a  release  by  way  of  enlargement  from 
the  person  who  has  a  reversion  or  remainder 
expectant  on  his  own  estate. 

(/)  Dy.  4.  Arg.    Shep.  Touch.  3.26. 
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3*  Of  want  of  Privity,  became  there  i$  not 
any  Estate,  but  merely  a  Right  or  Interest. 

It  is  also  necessary,  as  may  be  inferred 
from  former  observation  that  the  releasor 
should  have  a  vested  estate.  A  mefer  right 
or  title  of  entry,  or  a  contingent,  remain- 
der, or  an  interest  by  executory  devise,  or 
an  interesse  termini,  does  not  confer  the  right 
of  granting  an  estate.  Such  an  interest,  when 
the  person  is  ascertained,  may  be  released 
by  way  of  extinguishment  of  the  right  or 
interest :  but  a  release  by  the  owner  of  such 
interest,  cannot  have  effect  in  the  mode,  in 
which  the  release  in  enlargement  of  estate 
must  operate;  that  is,  by  transferring  an 
actual  estate. 

It  follows,  that  this  assurance  is  not  pro- 
per for  persons  having  mere  rights  of  sen- 
try or  of  action.  That  a  release  in  enlarge- 
ment of  estate  may  be  good,  it  must  pro- 
ceed from  a  person  who  has  a  seisin,  to,  or 
in  favour  of  his  own  tenant,  or  of  a  person 
connected  with  him  in  privity  of  estate, 
consequently  of  a  person  who  has  a  vested 
interest. 

Therefore,  if  A.  be  tenant  for  life,  re- 
mainder to  B.  for  life,  remainder  to  C.  in 
fee,  and  A.  be   disseised,  this  in  ordinary 
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cases,  is  a  disseisin  of  those  in  remainder ; 
and  while  the  disseisin  continues,  no  release 
of  estate,  to  operate  by  way  of  enlargement, 
can  be  made  with  effect  by  B.  to  A.9  or  by 
C  to  either  of  them. 

The  utmost  effect  which  a  release  between 
these  parties  can  have,  is  to  extinguish  a 
reserved  rent,  or  service,  as  already  no- 
ticed. 

So,  if  the  disseisor  make  a  lease  for  life,  a 
release  from  the  disseisee  to  the  lessee  for 
life,  will  not  operate  by  enlargement ;  for  no 
estate  remains  in  the  disseisee.  The  proper 
assurance  between  these  parties  is  a  confir- 
mation (g)  of  title;  and  the  release,  it  is 
assumed,  may  operate  as  such  confirmation. 

The  observations  which  show  the  differ- 
ence between  the  union  in  one  and  the 
same  person,  of  two  terms  of  years,  as  dis- 
tinguished from  the  union  of  a  term,  and 
aatnferesie  termini,  should  be  considered  ajs 
relevant  to  this  head. 

And  though  it  be  true,  that  no  interest, 
unless  it  confer  a  vested  estate,  can  be  en- 
larged by  release ;  and  that  an  intercsse  ter* 
mini9  or  a  contingent  remainder,  or  an  in- 
terest by  way  of  executory  devise,  or 
springing  or  future  use,  cannot  be  enlarged 
by  release,  while  the  interest  continues  in 


{g )  Iitt. ». 
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an  executory  state ;  yet  the  moment  the  in* 
terest  becomes  vested,  and  confers  an  estate, 
the  estate  conferred  by  this  interest  will  be 
capable  of  enlargement  by  release. 


4.  Of  the  Want  of  Privity ,  because  the  Estate 
is  derived  out  of  a  mesne  subsisting  Estate. 


From  former  observations  it  may  be  col- 
lected, that  the  creation  of  a  derivative  inte- 
rest, by  the  particular  tenant,  will  not  dis- 
qualify that  tenant  to  receive  a  release ;  and 
that  the  creation  of  a  particular  estate  by  a 
reversioner  or  a  remainder-man,  will  not 
incapacitate  him,  to  enlarge  the  estate  of  the 
tenant  in  the  original  lease,  or  under  the 
original  particular  estate.  On  the  other 
hand,  the  reversioner  or  remainder-man, 
cannot,  by  release,  enlarge  a  particular  es- 
tate created  out  of  another  particular  estate, 
as  in  the  instance  of  a  lessee  who  makes  an 
under-lease  (K).  The  estate  of  the  under- 
lessee  cannot  be  enlarged,  at  least  while  the 
particular  estate  shall  be  subsisting  and  in- 
terposed; for  the  privity  during  that  period 
will  be  between  the  lessee  in  the  under- 
lease, and  his  lessor :  and  not  betweea  the 
under-lessee  and   the  person  who  hath  the 

(h)  1  Inst. 
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reversion  or  remainder,  expectant  on  that 
interest,  which  originally  was  the  particular 
estate. 

Hence  the  observation  of  Lord  Coke, 
that  if  A.  make  a  lease  to  B.  for  life,  and 
B.  maketh  a  lease  for  years,  and  after,  A. 
releaseth  to  the  lessee  for  years,  and  his 
heirs,  this  release  is  void  to  enlarge  the 
estate ;  because  there  is  no  privity  between 
A.  and  the  lessee  for  years. 

And  again,  if  a  man  make  a  lease  for 
twenty  years,  and  the  *  lessee  make  a  lease 
for  ten  years,  if  the  first  lessor  doth  release 
to  the  second  lessee,  viz.  the  lessee  for  ten 
years,  and  his  heirs,  this  release  is  void, 
for  the  cause  aforesaid.     For  the  same  cause, 

•  .  *  •  ■ 

if  the  donee  in  tail  make  a  lease  for  his 
own  life,  and  the  donor  release  to  the  lessee 
and  his  heirs,  this  release  is  void  to  enlarge 
the  estate. 

In  Sheppard's  Touchstone,  233,  the  same 
point  is  applied  to  a  release  to  the  donee 
after  he  hath  made  a  lease  for  his  own  life; 
but  with  reference  to  the  law  as  now  set- 
tled, the  latter  point  must  be  considered 
as  untenable.  It  was  in  all  probability 
grounded  on  the  doctrine  of  Littleton  (i),  now 
exploded,  that  a  grant  by  a  tenant  in  tail 

(0  Litt  s.  613.    Tooke  v.     Machellv.  Clarke,  2  Lord  Ray- 
Glasscockyi  Saunders's  Rep.250.     mond,  778. 
Seymour'*  case,    10  Rep.    96. 
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of  all  bis   estate,  was  a  grant  only  for  his 
life. 

A  change   of  circumstances   by  merger* 
surrender,  or  forfeiture,  in.  that  estate  which 
originally  was  the  particular  estate,  m?y,  it 
is   apprehended,  place  the  under-leases  in 
a   situation  to  receive   a  release  from  tb* 
owner  of  the  original  reversion  or  remain- 
der; but  although  there  be  no  privity  be- 
tween an  under-lessee,  and  the  owner  of  the 
reversion   or   remainder  expectant    on  the 
estate  of  the  lessor  of  such  under-lessee ;  yet 
if  the  reversioner  or  remainder-man  makes 
a  lease  for  life*  or  gift  in  tail,  the  lessee 
under  such  lease,  or  the  donee  under  such 
gift,  becomes  the  owner  of  the  immediate 
reversion,  and  wilt  be  in  a  situation  to  en* 
large  the  estate  of  the  tenant  of  the  origin 
nal  paftiqular  estate,    Thus  there  will  be 
an  increase  of  interest  in  that  relative  con- 
nection  of  the   tenants,  which  creates  the 
necessary  privities,  and  the  following  con- 
sequences will  result :  If  4<  lease  to  B.  for 
life,  and  be  under-leases  to  C<— >B.  raay  re- 
lease to  C»  his  own  tenant,  or  4-  may  re<- 
lease  to  J?.,  since  B.   is  his  tenant;  but  a 
release  from  4«  to  C,  while  tenant  to  jB., 
will  not  be  available.     Again,  suppose  4+  to 
lease  to  £.,  and  afterwards  to  lease  to   C. 
for.  life,  or  to  make  a  gift  to   him  in  tail, 

A.  may  release  to  B.  or  to  C,  for  each  of 
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them  is  his  tenant;  and  C.  as  well  a*  A. 
may  release  to  B.,  for  B<  h  immediate  te- 
nant to  A.  while  C.  is  tenant  to  hint  under 
a  remote  interest.  The  most  obvious  case 
for  enlargement,  is  a  release  from  a  lessor 
to  his  own  lessee :  and  a  bargain  and  sate,  or 
lease  for  a  year  is  adapted  to  these  circum- 
stances ;  for  the  lease  for  a  year  creates  a  par- 
ticular estate,  leaving  an  immediate  rever- 
sion* in  th6  lessor ;  and  by  the  release,  that 
reversion  is  granted  to  the  lessee*  in  enlarge- 
ment of  his  estate,  taken  under  the  lease, 
or  bargain  and  sale;  and,  as  has  already 
been  shewn?  the  object  of  the  lease  for  a 
year,  with  a  view  to  its  practical  utility* 
is  generally  to  create  an  estate  which  may 
be  enlarged  by  release ;  and  in  many  cases, 
as-  when  the  purchaser  is  already  the  owner 
of  a  particular  estate,  under  an  old  term 
of  years*  to  have  certain  and  more  modern 
evidence,  by  the  creation  of  a  now  term, 
thai  there  is  an  estate  which  may  be  a  proper 
foundation  for  the  release* 

Btrt  when  the  owner  of  a  particular  estate 
creates  an  under-lease,  either  for  years  or 
for  life,  the  privity  of  estate  is  between 
him  and  his  tenant.  The  estate  of  his  tenant 
may  be  enlarged  by  a  release  from  him, 
but  it  cannot  be  enlarged  by  a  release  from 
the  owner  of  the  original  reversion  or  re- 
mainder, while  he  has  an  estate  expectant 
on  the  interest  of  that  person    by   whom 

A  A  2 


366  ON  LEASE  AND  RELEASE. 

this  under-lease  was  made;  but  as  has  al- 
ready been  observed,  if  A.  be  tenant  for 
life,  with  remainder  to  B.  in  fee,  and  A. 
create  an  estate  for  -years,  or  derivative 
estate  for  life  to  C,  by  way  of  under-lease, 
A.  is  still  capable  of  a  release  from  B.  for 
the  privity  of  estate  still  continues  between 
them. 

This  privity  also  may  be  changed  from 
A.  to  C,  so  that  C.  may  be  capable  of  a 
release;  and  therefore,  if  the  estate  of  C. 
be  enlarged  by  release  from  A.,  the  estate 
of  C.  may  afterwards  be  enlarged  by  a  re- 
lease from  B.j  for  C  becomes  the  tenant  of 
J?.,  in  consequence  of  receiving  the  estate 
of  A.  It  was  in  this  mode  that  a  release 
was  supported  from  A.  and  B.  in  favor  of 
C,  when  A.  was  tenant  for  life,  remainder 
to  B.  in  fee,  and  A.  granted  to  C.  for  years, 
and  afterwards  A.  and  B.  joined  in  a  release 
to  C.  (k) ;  for  this  release  operated  first  as 
the  release  of  the  tenant  for  life,  to  his  own 
tenant ;  and  secondly,  as  a  release  from  the 
remainder-man  or  reversioner,  to  the  under- 
lessee,  thus  become  immediate  tenant  to 
the  reversioner  or  remainder-man  by  the 
purchase  of  the  estate  of  A.  and  the  con- 
sequent merger,  or  rather  consolidation 
of  his  own  estate  for  years.  By  this  opera- 
tion, the  privity  between  .4.  and  C.  ceased, 

(*)  Shep.  Touch.  323. 
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and  in  an  instant  a  new  privity  was  created 
between  C.  and  B.,  now  bearing  to  each  other 
the  relation  of  lord  and  tenant,  or  tenant 
and  reversioner  or  remainder-man.  Let  it  be 
called  to  mind,  that  though  the  estate  of  A. 
may  be  merged  or  forfeited,  so  as  to  be  ex- 
tinguished in  the  estate  of  JB.,  such  mer- 
ger, surrender,  or  extinguishment,  will  not 
give  any  right  to  JB.  to  receive  the  rent 
from  C,  or  take  advantage  of  the  cove- 
nants or  conditions  annexed  to  the  estate 
of  C.  (/) 

This  has  been  said  to  be  for  want  of 
privity ;  a  better  reason  perhaps  is,  it  is 
for  want  of  a  right  to  the  identical  rever- 
sion; for  this  right  and  the  other  benefits 
were  annexed  to  a  reversion  which  is  ex- 
tinguished. May  not  C.  (m)  surrender  to  B.  ? 
It  should  seem  he  may ;  and  if  he  may 
surrender,  there  is  not  any  well  founded 
reason  against  his  capacity  of  receiving  a 
release  from  B.,  in  enlargement  of  his  es- 
tate. In  short,  the  case  in  Sheppard's 
Touchstone,  does  in  effect  decide  that  there 
is  a  privity  sufficient  to  support  a  release. 
And  at  the  common  law,  the  grant  of  B. 
after  the  merger,  surrender,  or  extinguish- 
ment of  the  estate  of  A.,  would  not,  it  is 
apprehended,  have  been  good,  without  the 
attornment  of  C. 

(0  Webb  v.  Russell,  3  Term         (m)    After    ^.'s    estate     is 
'  *eP-  393>  681.  merged. 
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While  the  estate  of  A.  continued,  and  at- 
tornment was  necessary,  he  was  the  proper 
person  to  attorn  to  the  grant  of  JB<;  but 
when  A.  no  longer  retained  the  estate, 
the  principles  of  tenure  required  that 
there  should  be  the  attornment  of  C.  Jf 
this  were  so,  there  would  be  privity  of  estate 
between  B.  and  C. ;  at  least  for  some  pur- 
poses, although  there  was  the  want  of  privity 
of  contract  Therefore,  though  no  authority 
for  the  point  may  be  found,  there  seems 
good  reason  to  suppose,  that  a  release  from 
jl.  to  C,  would  be  good  after  the  impedi- 
ment arising  from  the  estate  of  A-  was  re- 
moved :  and  indeed  the  case  in  Sbeppard's 
Touchstone  seems  a  sufficient  authority  for 
this  purpose. 

The  observations  respecting  rente,  cove- 
nants, &q.  must  be  understood  of  the  com* 
mon  law.  By  a  statute*  4  Geo.  2.  c.  28. 
remedy  is  given  in  certain  cases  for  rents 
against  under-lessees,  notwithstanding  a 
surrender,  and  the  acceptance  of  a  new 
estate,  for  the  purpose  of  renewing  their 
leases. 


4.  Of  the  Want  of  Privity,  because  the  Estate 

is  determined. 

4thly,  For  the  sake  of  illustration  of  the 
general  principles    which   govern  this   doc-< 
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trine,  and  to  preserve  the  order  of  arrange- 
ment, it  may  be  observed*  that  the  posses- 
sion which  a  person  formerly  tenant  for 
years  has  by  ta/fercMce,  and  who  is,  without 

much  attention  to  technical  accuracy,  deno- 
minated &  tenant  by  sufferance,  cfcnnot  be 
enlarged  by  a  release-  The  reason  is  ob- 
vious :  he  has  a  mere  naked  possession ;  and 
no  estate;  no  privity.  So  after  the  deter- 
mination of  the  interest  of  any  other  par- 
ticular tenant,  such  quondam  tenant  ha& 
not  any  estate  capable  of  enlargement. 


Concluding  Observations* 

Whenever  any  difficulty  arises  in  giving 
effect  to  an  instrument,  as  a  release,  for  want 

of  privity  of  estate,  or  for  want  of  any 
prior  estate,  it  will  be  proper  to  consider 
whether  the  instrument  intended  as  a  re- 
lease may  not  operate  in  some  other  mode, 
via.  a*  a  surrender,  appointment,  grant,  or 
covenant  to  stand  seised,  a  confirmation,  ot 
a  release  of  right.  Whenever  circumstances 
will  admit  of  its  operating  in  either  of  these 
modes,  the  decisions  of  modern  times,  in- 
deed the  general  rules  of  construction,  and 
the  principles  of  law,  justify  the  expecta- 
tion that  the  operation  of  the  instrument 
may  be  supported,  in  either  of  those  modes, 
whichever  will    give   effect    to   the   general 

a  a  4 
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or  immediate  object  of  the  parties  to 
change  the  title  from  the  intended  releasor 
to  the  intended  releasee. 

The  complex  doctrine  involved  in  the 
learning  on  releases,  strongly  enforces  the 
prudence  of  adhering  to  the  practice  of 
making  a  lease  for  a  year,  as  the  foundation 
for  a  release,  instead  of  relying,  as  is  some- 
times done,  from  motives  of  (economy  on 
a  release  to  the  assignee  of  a  mortgage 
term,  or  some  ancient  estate,  long  since 
created;  so  that  the  release  could  ope- 
rate in  that  mode  only,  under  the  common 
law  learning,  applicable  to  releases,  with- 
out the  aid  of  those  more  simple  rules,  to 
which  a  lease  and  release,  as  parts  of  the 
same  assurance,  owe  their  origin  and  intro- 
duction into  practice. 

In  practice,  it  should  never  be  forgotten, 
that  one  of  the  great  advantages  of  a 
lease  for  a  year,  as  part  of  the  same  as- 
surance with  a  release,  is,  that  the  lease  for 
a  year  enables  the  releasee  to  give .  from  his 
own  title  deeds,  certain  evidence  that  he 
had,  at  the  date  of  the  release,  an  estate 
capable  of  enlargement  by  release. 
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Of  the  Form  of  the  Lease  for  a  Year. 

In  order  to  a  review  of  the  form  of  the 
lease,  it  will  be  in  course  to  consider, 
,    1st,  The  date. 

2dly,  Who  are  the  proper  parties. 

Sdly,  The  consideration  on  which  the  lease 
must  be  grounded. 

4thly,  Who  may  be  the  grantor. 

5thly,  The  formal  words  of  grant. 

6thly,  Who  may  be  the  grantee. 

7thly,  Of  what  parcels  there  may  be  a 
bargain  and  sale,  and  the  cautions  to  which 
attention  must  be  paid  in  describing  the 
parcels. 

8thly,  The  habendum. 

9thly,  The  reservation  of  rent. 

lOthly,  The  declaratory  clause;  shewing 
the  intention  with  which  this  assurance  is 
made. 

1.  Of  the  Date. 

» 

The  lease  for  a  year  is  generally  dated  on 
the  day  next  before  the  day  of  the  date  of 
the  release.  It  is  ordinarily  also  exe- 
cuted by  each  person,  grantor,  in  the 
lease,  before  the  execution  by  that  per- 
son of  the   indenture   of   release    ground? 
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ed  on  the  lease.  This  is  the  correct  prac- 
tice, and  should  be  observed,  as  closely  a» 
circumstances  will  admit. 

The  material  point  is,  that  the  lease  for 
a  year  should  give  a  vested  estate,  capable 
of  enlargement,  and  be  subsisting  at  least  in 
legal  intendment  as  a  vested  estate,  prior  to 
the  execution  of  the  deed  of  release.  This  is 
evident  from  all  the  preliminary  observa- 
tions, in  which  the  nature  and  objects  of 
this  assurance  have  been  considered. 

Of  course,  no  objection  can  arise  from 
the  circumstance  that  the  lease  for  a  year  is- 
dated  at  a  more  distant  period  than  one  day 
prior  to  the  date  of  the  release. 

Sometimes,  indeed,  even  in  modem 
practice,  there  is  an  interval,  in  point  of 
date,  of  a  day  between  the  day  of  the  date 
of  the  lease,  and  the  day  of  the  date  of 
the  release,  instead  of  having  the  lease  and 
release  dated  on  successive  days.  This 
happens  from  the  caution  of  not  dating 
the  deed  of  lease  or  release  on  a  Sunday. 
But  a  deed  dated  or  even  executed  on  a 
Sunday,  is  binding,  and  free  from  all  well 
founded  objection.  The  statute  for  the 
better  observance  of  the  Lord's  day  (/)> 
applies  to  process  and  proceedings  of  the 

(9  29  Charles  2d,  c.  7. 
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courts,  and  dealings  in  the  course  of  trade, 
and  not  to  the  private  transactions  of  indi- 
viduals, as  between  themselves  by  way  of 
conveyance;  without  the  interposition  of 
the  courts  (m),  as  is  the  case  with  fines  and 
recoveries;  transactions  which  are  invali- 
dated  by  the  rqles  of  the  common  law, 
when  they  appear  to  have  taken  place  on  a 
Sunday,  which  is  considered  us  a  dies  rum 
juridicw  (»). 

Sometimes  also  the  lease  and  release  are. 
from  inadvertence,  dated  on  the  same  day ; 
and  it  has  been  decided,  that  the  assurance 
is  good,  by  giving  priority  to  the  lease  for 
a  year  (o). 

Supposing  it  should  appear  ia  evidence 
that  the  lease  and  release  were  both  exe- 
cuted on  the  same  day,  but  the  release 
was  executed  before  the  lease  for  a  year:  it 
is  highly  probable,  that  even  under  these 
circumstances,  the  court  would  support  a 
title  derived  under  these  instruments.  The 
lease  and  release  are  parts  of  the  same  assur- 
ance; and  the  court  might  well  decide, 
that  the  execution  of  the  several  instru- 
ments was  to  be  considered  as  one  entire 


.  (m)  Drury  v.  Drfontainty  1         (o)  Fteenan,  951.  Taylor  v. 
Taunt.  131.  Horde,  1  Bmrr.  106,  107. 

(*)  Wiogate  Maxims,  No. 
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transaction,  and  that  the  law  gave  priority, 
in  its  construction,  to  the  execution  of  the 
lease  for  a  year  (p). 

0\fany  authorities  may  be  found  which 
afford  a  principle  for  such  arrangement. 
Thus  a  lease,  release,  fine,  and  recovery, 
or  a  fine  and  declaration  of  uses,  operating 
by  way  of  appointment,  are  parts  of  the 
same  assurance  (q).  In  considering  their 
effect,  no  regard  is  had  to  the  priority  of  date 
of  one  instrument  before  the  other.  So  a  lease 
and  release,  considered  separately,  would 
operate  simply  as  a  rightful  conveyance, 
yet  taken  in  connection  with  a  subsequent 
fine,  forming  part  of  the  same  assurance, 
and  levied  in  pursuance  of  a  covenant  or 
agreement  in  the  release,  will  operate  by 
discontinuance  {f). 

In  some  cases  there  may  be  a  mistake 
in  dating  the  lease  and  release,  by  giving 
priority  of  date  to  the  release,  instead  of 
the  lease.  Under  these  circumstances,  the 
recital,  in  the  release  of  the  lease,  would  in 
all  probability  be  a  foundation  for  averring 
the  prior  delivery  of  the  lease  for  a  year ; 

(p)  CromwelTs  Case,  2  Rep.  (r)  Doe  on   the  demise  of 

74,  b,  75.  Odiarne  v.  Whitehead,  3  Burr. 

(q)  Ferrers  v.  Termer,  Cro.  703,  as  contrasted   with  Sey- 

Jac.  643.     Selxot/n  v.  Selxvyn,  mours  Case,  10  Rep,  96. 
2  Bur.  1 1 3 1 .  Herring  v.  Brown, 
9  Show. 185. 
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thus  making  it  a  good  and  sufficient  ground- 
work for  the  release,  or  the  recital  would 
be  evidence  of  a  separate,  distinct,  and  ante- 
cedent release  (s):  and  the  rule  of  lav  ad- 
mits, that  a  party  may  plead  a  deed,  as 
-dated  on  one  day,  and  first  delivered  on 
another  day  (t). 

For  the  date  of  a  deed  is  not  conclusive : 
on  the  contrary,  the  time  of  actual  execu- 
tion may  be  shewn  either  •  by  the  person 
who  adduces  the  deed,  or  the  person  who 
resists  or  questions  its  operation.  Thus,  in 
Lord  Say  and  Seles  case (u)9  the  time  of  the 
execution  of  a  deed,  declaring  the  uses  of 
a  fine,  was  shewn,  with  a  view  to  impeach 
the  validity  of  a  recovery.  The  recovery, 
however,  was  supported  by  a  fine,  levied  ^ 
after  the  recovery  was  suffered,  so  as  to  have 
relation  to  a  time  antecedent  to  the  re- 
covery. Also  the  time  of  the  execution  of 
a  lease  may  be  shewn  (w)  to  prove  that  the 
lease  was  delivered  after  the  day  of  the 
date,  so  as  to  be  a  lease  of  a  present  inte- 
rest, and  not  a  reversionary  lease.     Also  the 


(s)  Wightwick's  Exch.  Rep.  expressed  in  the  deed  was  re- 
(t)  House  v.  Lofton,  Cro.  ferred  to  for  the  purpose  of  con- 
Eliz.  890.    Stone  v~  BayU>  3  struction,  though  it  was  deli- 
Lev.  348.    Conryns's  Digest,  vered  on  a  subsequent  day. 
Facts,  B.  3.    Dot  v.  Day,  10         (a)  10  Mod.  40. 
East,  437,  in  which  the  date         (w)  East's  Rep.  437. 
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time  of  the  execution  of  a  deed  may  be 
shewn,  to  make  out  the  fact,  that  the  free- 
hold was  not  granted  in  futuro,  as  the  deed 
imports;  but  that  the  first  delivery  of  the 
deed  was  after  die  time  expressed  for  die 
commencement  of  the  estate,  so  that  the 
freehold  passed  immediately  from  the  deli- 
very of  the  deed. 

Indeed*  in  Barber  r»  j£*afe(t>),  North 
said,  "  that  when  things  are  done  in  the 
"  same  instant,  they  would  transpose  them 
"  and  suppose  a  precedency;  it  bemg  to 
u  support  common  assurances :  and  he  also 
"  said,  he  had  known  it  ruled  sevesal 
"-  times,  that  a  lease  and  release  in  the 
"  same  deed,  was  a  good  conveyance,  for 
**  priority  should  be  supposed/7 

Language  to  the  same  effect  will  be  found 
m  Cromwell's  case  (or). 


Of  the  Parties  to  the  Lease  for  a  Year. 

2dly,  All  persons  who  are  to  convey  any 
estate,  and  could  not  convey  that  estate 
at  the  common  law  without  livery  of 
seisin,  must  necessarily  be  lessors  or  gran- 
tors in  the  lease.     This  instance  may   be 


(v)  Freeman,  250.  (a>)  2  Rep.  74,  75. 
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understood,  as  that  alone  in  which  there 
is  any  absolute  occasion  for  a  lease  for  a 
year  from  conveying  parties,  since  under 
any  other  circumstance,  the  intended  con- 
veyance may  operate  as  a  grant. 

It  is  equally  necessary  that  the  person 
or  persons  to  whom  the  release  is  to  be 
made,  should  be  the  lessees  in  that  part  of 
the  assurance  now  troider  consideration. 

The  very  foundation  of  the  release  is 
the*  lease;  and,  as  it  has  been  already  ob- 
serred,  the  lease  is  used  merely  to  super* 
sede  the  necessity  of  livery  of  seisin,  in 
short,  to  create  an  estate,  capable  of  en- 
largement, instead  of  passing  the  freehold 
immediately  by  livery  of  seisin. 

In  strictness,  therefore,  the  omission  in 
the  lease  of  those  persons,  who  might  trans* 
ffer  their  estate  by  grant,  without  livery  of 
seisin,  is  not  so  material  as  to  raise  an  ob- 
jection to  a  title;  for  the  release  may 
operate  as  a  grant,  though  it  cannot  be 
effectual  as  a  release,  and  it  may  as  to  some 
persons  operate  as  a  release,  and  as  to  others 
as  a  grant.  And  it  should  seem  that  in 
all  conveyances  by.  persons  who  are  merely 
ctstuis  que  trust,  the  lease  for  a  year  is 
not  essentially  necessary  as  part  of  their 
assurance,  since  at  the  common  law,  they 
could  not  have  conveyed  by  livery  of 
seisin.    Any  instrument  which  expresses  an 
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intention  to  transfer  the  beneficial  own- 
ership from  one  person  to  another,  is 
effective  in  a  court  of  equity  (#).  But 
from  caution,  it  is  the  uniform  practice 
of  conveyancers  to  make  the  cestuis  que 
trust9  and  all  persons  who  are  to  join  in 
^the  release  as  conveying  parties,  lessors  in 
the  lease.  And  by  a  gentleman,  whose  ex- 
perience entitles  his  opinion  to  the  utmost 
respect,  a  doubt  has  been  expressed  whether 
a  conveyance  can  be  made,  by  a  cestui  que 
trusty  without  a  lease  and  release,  if,  under 
similar  circumstances,  a  lease  and  release 
would  be  requisite  to  convey  the  legal 
estate.  This  doubt  is  evidently  founded 
on  a  rule  to  be  found  in  the  Reports,  that 
equitable  estates f are  to  be  conveyed  in  the 
same  manner,  &c.  as  legal  estates.  The 
rule,  however,  can  never  be  reasonably 
carried  to  the  extent  -of  requiring  a  feoff- 
ment, a  lease  and  release,  or  inrolment  as 
part  of  a  bargain  and  sale.  Courts  of  equity 
look  to  the  substance,  rather  than  the  form : 
and  the  intention  to  convey,  clearly  mani- 
fested by  the  language  of  the  deed,  is  the 
substance,  while  the  mode  of  conveyance  is 
merely  form.  Courts  of  law  relax  as  much 
as  possible  from  the  strict  rules  which  require 

(j)    Francis's  Maxims,    53.     the  act"    Brydgts  v.  Brydgcs, 
"  Equity  regards  not  the  cir-      3  Ve&  jun.  120. 
eumstance,  but  the  substance  of 
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particular  forms  to  be  observed.  On  an  equi- 
table interest,  the  deed  operates  as  a  con- 
veyance of  a  different  nature.  It  is  merely 
on  account  of  principles  of  tenure,  and  to 
comply  with  the  established  rules  of  law, 
depending  on  reasons  which  no  longer  exist, 
that  livery  is  essential  to  a  feoffment,  that  a 
bargain  and  sale  shall  be  enrolled  :  and  that 
the  freehold  in  possession  of  lands  shall 
not  pass  merely  by  a  grant,  without  first  cre- 
ating a  particular  estate  to  bfc  enlarged  by 
the  grant.  Trust  estates  are  not  within 
the  influence  of  these  rules,  nor  do  they 
in  any  view,  governed  by  principle,  require 
the  application  of  these  rules  (a).  It  seems 
to  carry  the  analogy  too  far,  to  require 
that  the  identical  mode  of  assurance, 
proper  for  passing  a  legal  estate  in  lands, 
should  be  observed  in  passing  the  equitable 
interest  in  the  lands.  Besides,  when  the 
court  is  in  the  habit  every  day  of  decid- 
ing that  an  irregular  and  informal  instru- 
ment, (even  a  mere  contract  for  sale,) 
will  change  the  equity  from  one  person 
to  another,  so  as  to  convert  the  owner 
of  the  legal  estate  into  a  trustee  for  a 
person  who  has  by  these  means  become  bene- 
ficially interested ;  is  it  too  much  to  con- 
clude that  the  court  would  deny  to  a  formal 
instrument  of  grant,  the  operation  of  chang- 
ing the    equitable    interest  of   one   person 

(a)  Wright  v.  Wright,  l  Ves.  409. 
VOL.   II.  B    B 
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from  him  into  another  person,  according  to 
the  intention  expressed  in  the  instrument? 
And  whoever  traces  the  decisions  of  courts 
of  equity,  it  is  apprehended,  will  find  suffi- 
cient reason  to  be  satisfied  that  the  equita- 
ble estate  may  be  changed  from  one  person 
to  another  by  mere  grant,  without  those 
ceremonies  of  livery,  enrolment,  a  lease  to 
precede  a  release,  which  are  founded  on 
principles  of  tenure. 

It  is  a  rule  of  courts  of  equity,  that 
the  fee  may,  when  the  intention  requires 
it,  pass,  without  a  limitation  to  the  heirs ; 
and  if  these  courts  dispense  with  words 
of  express  limitation,  90  essential  to  the 
extended  operation  of  a  conveyance  at  the 
common  law,  what  reason  is  there  for  a 
strict  adherence  to  those  rules  of  law  which 
require  a  particular  mode  of  assurance, 
on  grounds  peculiar  to  legal  estates,  and 
to  the  laws  of  tenure,  by  which  the  mode 
of  conveying  these  estates  is  regulated  ?  It 
should  seem  then  safe  to  conclude,  in  re- 
gard to  the  conveyance  of  equitable  inte~ 
rests ?  that  a  lease  for  a  year  is  used  from 
analogy,  rather  than  principle,  or  neces- 
sity; and  that  any  interest  merely  equi- 
table* as  it  may  pass  without  livery  of  seisin 
may  pass  by  a  single  deed,  operating  in 
the  nature  of  a  grant,  and  without  enrol- 
ment or  other  external  ceremony. 

Persons   who   are    merely   to    release    a 
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right  or  title,  or  collateral  charge,  even 
at  law,  are  never,  merely  on  thai  account, 
made  parties  to  the  lease,  when  it  is  pre- 
pared with  due  attention  to  foist.  At  the 
same  tine  it  is  safer  to  stake  each  persons 
parties  (especially  in  doubtful  cases*  than  to 
omit  them:  and  tn  taking  a  release  from 
an  heir  at  law,  in  confirmation  <ef  the  title 
of  a  devisee,  or  to  supersede  the  necessity 
of  proving  the  'will;  and  also  when  former 
owners  become  parties  to  release  some 
charge  or  iamwibrance,  or  to  afford  evir 
dfince  of  earlier  transactions;  it  is,  io  all 
cases,  advisable  to  have  the  conveyance  by 
lease  and  release,  rather  than  a  simple 
fdease  of  right,  or  a  confirmation. 

Under  this  head  it  is  also  to  be  called  to 
mind,  that  it  is  of  the  essence  of  the  assur- 
ance by  lease  aad  release,  that  the  grantor 
in  the  lease  lor  a  year,  when  it  is  to 
operate  by  way  of  bargain  and  sale,  through 
the  medium  of  the  Statute  of  Uses,  should 
be  a  person  who  may  stand  seised  to  an 
use :  hence  it  is  necessary  that  the  grantor 
should  have  a  seisin  of  the  inheritance,  or 
at  least  of  the  freehold  :  for  an  use,  or  a  trust 
of  a  term  for  years,  will  not  be  executed 
by  the  statute  of  27  Hen.  8.  The  statute 
is  confined  in  its  operation,  to  these  who 
have  a  seisin.  It  has  also  been  said  that 
though    a    corporation    may    give    a    use, 

b  b  2 
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yet  a  corporation  cannot  3tand  seised  to  a 
use  (y) :  an  absurd  distinction ;  a  distinction 
in  words,  rather  than  substance.  Thus  a 
bargain  and  sale  in  fee  from  a  corporation 
has  been  supported,  because  a  corporation 
may  give  a  use  (z).  It  has  always  been 
doubted,  whether  a  bargain  and  sale  for 
years,  from  a  corporation,  would  give  a 
vested  estate  by  force  of  the  statute  of 
uses ;  and  hence  the  practice  even  at  this 
day,  is  for  corporations  to  convey  by  feoff- 
ment, or  by  lease,  at  the  common  law,  to 
be  perfected  by  entry,  and  a  release  ground- 
ed on  the  lease  for  a  year,  made  after  the 
completion  of  the  lease  by  entry. 

The  general  rule  is,  that  all.  persons, 
who  have  a  seisin  of  an  estate  of  inherit- 
ance or  of  freehold,  even  without  the  excep- 
tion of  tenants  in  tail,  may  stand  seised 
to  an  use.  It  will  be  sufficient  then  in  this 
place  to  refer  to  the  observations  which 
may  be^  found  in  other  parts  of  this  work  (a) ; 
for  the  persons  who  may  not  stand  seised 
to  an  use,  and  for  a  more  enlarged  and 
detailed  discussion  of  the  ground  on  which 
the  disability  arises. 


<y)  See  Holland  and  Bonfs         (a)   See  p.  246,   95a,   358, 
case,  2  Leonard,  121,  122.  264,  *6f,  267. 

(z)  2  Leonard,  121. 
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Of  the  Consideration. 

3dly,  As  to  the  consideration  of  the  lease: 
for  a  year. 

To  every  bargain  and  sale,  it  is  essential 
that  there  should  be  a  valuable  considera- 
tion (b) ;  it  may  he  either  money  or  money's* 
worth  (c);  it  is  not  by  any  means  necessary, 
as  it  has  been  sometimes  stated,  that  there 
should  be  a  pecuniary  consideration  (d). 

A  horse,  a  rent  reserved,  &c.  are  valu- 
able considerations,  and  will  raise  the  use 
on  a  bargain  and  sale — hence  the  reddendum 
of  a  pepper-corn  in  the  bargain  and  sale, 
will  in  the  absence  of  a  pecuniary  consider- 
ation, be  sufficient  to  answer  this  requi- 
site (e);  but  friendship,  affection,  or  the  like, 
is  not  a  consideration  to  raise  a  use  (/). 

To  avoid  confusion  and  any  wrong  con- 
clusion from  authorities,  it  is  to  be  observed, 
that  although  the  creation  of  a   particular 


(b)  1st  Resolution  in  Mild-  (d)  Gilbert  on  Uses,  47.  58. 
may's  case,  1  Rep,  176,  a.  2' Black.  Com.  4  Cruise  Dig. 
2  institute,  672.  178.    Sanders  on  Uses,  53. 

(c)  1st  Resolution   in  Mild-  (e)  Barker  v.  Keatc,  2  Modern 
mays. case.     1st  Resolution  in  Reports,  253.     1  Freem.  249. 
Wiseman's  case,  2  Rep.  15,  a.  (f)Shep.  Touch.  511.  GiU 

* 

Sneppard's  Touchstone,  511.  bcrt  on  Uses,  48,  253, 
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estate,  or  of  a  tenure,  implies  a  consideration*, 
and  will  prevent  an  use  from  resulting  by 
application  of  law ;  yet  a  mere  bargain 
and  sale  for  a  year,  or  any  other  particular 
estate,  will  not  raise  or  create  an  use  in  the 
absence  of  a  consideration  in  money  or 
money's  worth :  so  that  the  difference  is,  that 
in  ooe  case,  no  use  arise*;  in  the  other  case, 
as  the  estate  is  already  created  or  vested,  the 
use  will  not  result  (g). 


Of  the  Grantor. 

4thly,  Who  may  be  the  grantor. 

1.  In  point  of  estate. 

2,  In  other  respects. 

This  subject  has  in  effect  been  already 
discussed.  And  from  the  former  observa- 
tions, it  will  be  collected  that  the  grantor 
must  have  a  vested  estate.  Such  estate 
may  be  either  in  possession,  reversion,  or 
remainder.  On  the  other  hand,  it  will  not 
be  sufficient  that  the  grantor  should  have 
merely  a  contingent  or  executory  interest; 
either  under  a  contingent  remainder,  or  ex- 
ecutory devise ;  or  a  right  or  title  of  entry, 


(g)  Broke  Feoffment  al.  Uses,     537.    2    Freem,    249.    Dyer, 
10.    Perkins,  s.  534, 535,  536,      146,  b. 
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or  a  mere  possibility ;  or  a  mere  chance  or 
hope  of  succession,  as  is  the  case  of  an  heir 
in  the  life-time  of  his  ancestor. 

2dlyr  It  is  necessary  also  that  the  grantor 
should  be  able  to  grant,  so  as  to  be  ex- 
empt from  the  disqualifications  of  infancy, 
coverture,  alienation  of  mind,  insanity,  &c. : 
and  that  a  lease  for  a  year  may  operate  as  a 
bargain  and  sale  under  the  statute  of  uses, 
it  is  necessary  that  the  grantor  should  be 
capable  of  standing  seised  to  an  use.  On 
all  these  subjects,  more  detailed  observa- 
tions have  been  made,  in  considering 
who  may  be  the  releasor,  in  point  of 
estate,  &c.  These  observations  are  now 
introduced,  rather  with  a  view  to  the  ope- 
ration of  the  lease  for  a  year,  as  a  bargain  and 
sale,  than  as  relevant  to  the  release  as  a  com- 
mon-law assurance. 

* 

In  adverting  to  infancy,,  and  its  conse- 
quent inability,  the  case  of  Zouch  v.  Par- 
sons (i)  has  not  been  forgotten.  It  would 
be  well  for  every  lawyer  that  such  a  de- 
cision had  never  existed  to  be  remembered. 
It  is  a  solitary  case:  its  authority  has 
frequently  been  questioned,  by  that  sound 
lawyer,  the  present  Chancellor:  and  it 
would  be  a  singular  surprise  on  any  well 
read  lawyer,  that  a  case  should  be  found, 

(0  3  Burr.  1794.     17  Ves,  jun.  384. 
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that  a  grant  by  deed  from  an  infant  should 
(when  a  deed  is  essential  to  the  assurance, 
and  the  efficient  means  of  passing  the 
estate)  have  any  effect  whatever.  All  the 
books  make  the  distinction,  between  a 
feoffment,  or  other  instrument  operating 
by  reason  of  livery,  entry,  &c.  and  those 
assurances  which  (like  a  release  in  enlarge- 
ment of  estate)  operate  by  grant.  Upon 
what  principle  is  it  that  a  feoffment  by  an 
infant  in  person  is  voidable  only,  while  a 
feoffment  by  an  infant,  through  the  medium 
of  an  attorney,  is  actually  void  ?  The  well- 
known  ground  is,  that  an  attorney  cannot  be 
appointed  without  deed ;  that  the  deed  of 
an  infant  is,  with  very  few  exceptions,  void : 
and,  as  a  consequence,  the  letter  of  attor- 
ney, and  the  feoffment  grounded  on  the 
same,  are  actually  void,  and  not  merely 
voidable.  No  one,  therefore,  will  ever,  in 
practice,  treat  a  lease  and  release  by  an  in- 
fant as  an  assurance,  on  which  any  reliance 
can  be  placed. 


bthly^  Of  the  Words  of  Grant. 

m 

When  a  lease  is  made  for  a  valuable  con- 
sideration, any  words  are  sufficient  to  en- 
title the  lessee  to  plead  the  instrument  as  a 
bargain  and  sale.    Though  the  words  "  grant, 
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"  demise,  and  to  farni  let/'  or  any  of  them,  or 
any  other  words  of  the  like  import,  com- 
monly used  in  demises  at  the  common  law, 
are  the  operative  words  of  a  grant,  the  lessee 
has  the  election  of  pleading  this  lease  as  a 
demise  at  the  common  law,  or  as  a  bargain 
and  sale  (a).  It  was  clearly  agreed  by  the 
court  that  the  words  "  give  for  money," 
"  grant  for  money ,"  "  confirm  for  money," 
u  agree  for  money,"  "  covenant  for  money," 
if  the  deed  be  duly  enrolled,  the  lands  pass 
both  by  the  statute  of  uses,  and  by  the  sta- 
tute of  inrolments,  as  well  as  upon  the  words 
or  bargain  and  sale  (b).  But  the  most  ap- 
propriate words  to  be  used  in  the  lease, 
are  the  words  "  bargain  and  sell." 


6thly9  Of  the  Grantee. 

Who  may  be  the  bargainee.  It  will  be 
sufficient  that  the  person  to  whom  the  bar- 
gain and  sale,  or  lease  for  a  year,  shall  be 
made,  should  be  a  person  capable  of  being  a 
grantee,  in  ordinary  cases,  and,  with  a  view 
to  this  particular  case,  capable  of  receiving 
an  use.    Generally  speaking,  every  person  is 

(a)   Sir  Rowland  Hcyward's     Bedel's  Case,  7  Rep.  40. 
Case,  2  Rep.  35.   Third  Reso-         (6)  3  Leonard,  16. 
jution,  Farr'&  Case,  8  Rep.  94. 
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capable  of  being  a  grantee.  A  monster  i* 
not  capable ;  this  instance*  however,  cannot 
be  considered  as  an  exception,  since  a  mon- 
ster is  not  a  person.  The  other  exception  i* 
a  man  professed  in  refcgioa :  but  at  this  day 
there  cannot  be  any  profession  to  be  noticed 
by  law  (a).  The  cases  of  a  community  not  in- 
corporated, as  the  parishioners  or  inhabitant* 
of  X).  or  the  commoner*  upon  such  a  waste,  or 
churchwardens,  are  also  noticed  by  Lord  Coke- 
as  exceptions  (b) ;  but  these  are  rather  instan- 
ces that  such  persons  have  no  capacity  in 
this  right,  or  in  this  character*  The?  are 
capable  as  individuals,  though  the  law  will 
not  allow  them  to  be  grantees  in  a  character 
in  which  they  cannot  have  an  estate* 
by  perpetual  succession.  It  is  also  to  be 
noticed,  that  in  the  city  of  London,  by 
usage  in  some  cases,  the  parson  and 
churchwardens  (c),  and  in  other  places  by 
act  of  parliament  (rf),  the  churchwardens,, 
have  'a  corporate  capacity,  for  some  pur- 
poses at  least :  end  by  various  acts  of  parlia- 
ment of  modern  times,  persons  who  are  not 
strictly  corporations,  have  a  corporate  capa- 
city, enabling  them  to  do  certain  acts. 
All    persons,    even    corporations,    and    the 


(a)  Co.  litt.  3,  b.  13*,  b,  (c)  Cro.  Jac.  532! 

(b)  Co.  Litt.  3,  a.  (ji)  Stat.  9  Geo.  1.  c.  7. 
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king,  who  are  capable  of  an  use,  may  be 
grantee*,  for  their  own  benefit  (a). 

And  erea  an  alien  may  be  a  cestui  q*t 
toe,  subject  to  the  right  of  the  crown  to 
take  the  benefit  of  the  use  (b) ;  but  whoever 
was  incapable  of  an  estate,  as  a  monk,  being 
ekUiter  mortuus,  was  equally  and  for  the 
same  reason  incapable  of  an  use  (c). 

The  bargainee  in  the  lease  for  a  year, 
should  be  the  person  who  is  to  be  releasee  in 
the  release-  Of  course,  when  there  are  to 
be  several  releases,  these  several  persons 
should  be  bargainees.  Sometimes  by  mis- 
take^ one  person  is  made  bargainee,  and 
another  person  is  named  as  the  releasee. 
Under  these  circumstances,  the  release  can 
operate  only  as  a  substantive  independent 
grant.  The  bargainee  may  be  considered 
as  having  an  estate  for  a  year,  and  hence 
the  intended  release  may  be  operative,  as  a 
grant  to  a  stranger  of  the  reversion  expec- 
tant on  that  term.  Thus  the  lease  for  a  year 
will  be  useful ;  not  as  part  of  an  assurance 
by  lease  and  release;  but  as  creating  a 
particular  estate,  and  of  consequence,  leav- 
ing a  reversion  in  the  lessor  which  may  pass 
by  grant. 

Suppose  the  transaction  to  be  perplexed 

(a)  Sand,  on  Uses,  66.  1  Sand.  66. 

(b)  HoltatuTs  Case,   Alleyn,         (c)  Gilb.  on  Uses,  44. 
16,    Gilb.  on  Uses,  43  ;  and  see 
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by  a  grant  to  one  person,  with  an  habendum 
to  another  person :  under  such  circum- 
stances, it  may  be  supposed,  the  grant 
ought  to  prevail  against  the  habendum. 
But  from  a  late  case  (a),  it  is  to  be  col- 
lected, that  the  courts  will  modify,  in 
construction,  the  different  parts  of  tHe 
assurance,  so  as  to  carry  the  intentions  of 
the  parties  into  effect,  as  far  as  that  can  be 
done,  consistently  with  the  rules  of  law.  In 
the  case  under  consideration,  a  lease  for  a  year 
was  made  to  B.  and  by  an  indenture  dated 
on  the  following  day,  in  consideration  of  the 
purchase-money  paid  by  C  and  by  his  direc- 
tion, a  grant  and  release  were  made  to  C. 
in  fee ;  habendum  to  B.  to  uses  for  the  be- 
nefit of  C.  The  title  was  objected  to  as 
defective  on  account  of  the  repugnancy  in 
the  deed  of  release.  But  the  court  decided, 
that  in  construing  the  conveyance,  the  grant 
which  was  repugnant  to  the  habendum, 
should  be  rejected  as  surplusage,  and  the 
habendum  and  limitation  of  uses  be  sup- 
ported. 

7tfdy,  Of  the  Parcels. 

The  lease  should  include    all  the  parcels 
intended   to   be  comprised    in   the  release, 

(a)  Spyvcv.  Topftam,  3  East,  115. 


ON  LEASE  AND  RELEASE.  381 

for  Unless  the  parcels  are  granted,  and  con- 
sequently described  in  the  lease,  either  in 
terms  or  in  effect,  there  will  not,  as  to  the 
omitted  parcels,  be  any  estate  to  be  enlarged 
by  the  release. 

It  follows,  that  when  there  is  any  omis- 
sion of  parcels  in  the  lease,  the  assurance 
cannot,  as  to  the  omitted  parcels,  operate  as 
a  lease  and  release,  and  therefore,  as  to  the 
omitted  parcels,  it  will  be  void,  unless 
the  intended  release  can  operate  in  some 
other  mode:  and  in  this. place,  it  is  to  be 
remembered,  that  every  release  is  and  may 
operate  as  a  grant;  but  every  grant  is 
not  necessarily  a  release,  or  operative  as 
such. 

When  parcels  are  to  be  conveyed  in  the 
release  by  a  full  description,  or  even  by 
general  words,  the  same  description,  or  one 
to  the  same  effect,  should  be  introduced  into 
the  lease :  and  when  the  parcels  are  in  the 
release,  to  be  granted  by  words  of  reference 
to  a  schedule,  except  such  schedule  is  merely 
for  identity,  a  similar  schedule,  as  an  ac- 
cumulative description,  should  be  added 
to  the  lease,  or  the  parcels  in  the  schedule 
should  in  that  case  be  transcribed,  as  the 
parcels  in  the  lease.  When  the  parcels  are 
granted  in  the  release  by  words  of  re- 
ference to  a  more  full  description,  contain- 
ed in  a  recital,  the  parcels  in  die  lease 
should   be   taken  from  the  deed  so  recited 
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or  at  least  so  many  of  diem  should  be  taken 
as  are  to  be  conveyed  by  the  release.  - 

When  the  parcels  are  long,  or  the  de- 
scription of  them  is  rendered  complicated 
by  words  of  reference,  it  will  frequently  be 
found  convenient,  and,  in  point  of  expense, 
highly  prudent,  to  have  the  lease  indorsed  on 
the  release,  and  to  describe  the  parcels  by 
means  of  a  reference  to  the  release.  Hie 
description  may  be  in  these  words,  or  to 
this  effect : — u  All  those  manors,  &c.  which 

*  are  mentioned  or  described  in  the  within 
"  written  indenture  or  instrument ;  being 
"  the  hereditaments  expressed  and  mtend- 
aed  to  be  thereby  released,  or  otherwise 
"  assured  unto  the  said  ,  as  in  the 
"  same  indenture  or  instrument  is  particu- 
"  ianly   mentioned ;     and    every  part,    &c. 

*  witk  their  and  every  of  their  .  rights, 
"loyalties,  members  and  appurtenances.0 
That  sucb  description  would  be  sufficient, 
is  a  point  on  which  t>o  doubt  can  reasonably 
be  entertained  In  a  transaction  of  eonsi- 
decahle  sna^utttde,  a  doubt  was  expressed, 
whether  a  reference  could  be  made  from  one 
wstsnment  to  another  instrument,  to-  be 
executed  at  a  subsequent  period.  Tins  ob- 
jection is  not  sufficiently  precise  to  be  in- 
teHigibie*  The  force  of  the  objection  must, 
it  should  seem,  arise  from  the  terms  or  lan- 
guage of  the  instrument,  and  the  want  of 
certainty  or  identity.     It  is  true,  that  by  a 
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ill,  no  reference  can  be  made,  so  as  to  em- 
body into  the  will  an  instrument  not  in  ex- 
istenoe  at  the  date  of  the  will:  since  to 
allow  of  the  adoption  of  a  future  instru- 
ment, would  be  to  take  away  the  protection 
of  the  statute  of  frauds  and  perjuries.  This 
subject  was  amply  discussed  in  the  late 
case  of  Wilkinson  v.  Adams  and  others  (k). 
But  reference  may  be  made  with  effect, 
from  a  will  to  an  instrument  which  is  previ- 
ously in  existence  (/),  or  to  an  instrument 
which  though  executed  is  merely  m  jieri, 
as  a  will  of  another  person  who  is  living. 
And  in  the  case  of  a  lease  indorsed  on  a  re- 
tease  already  prepared,  the  lease  does  not 
refer  to  an  instrument  which  is  not  in  ex- 
istence. The  writing  exists,  though  it  does 
Act  exist  as  a  perfect,  complete,  and  exe- 
cuted instrument.  On  the  other  hand,  the 
reference  is  not  to  the  instrument  as  exe- 
cuted, but  to  an  instrument  to  be  executed 
Is  it  not  common  and  allowable  by  the  rules 
of  law,  to  enter  into  a  bond  or  corenant  to 
execute  certain  indentures  already  pre- 
pared, &c.  ?  In  the  particular  instance,  and 
to  obviate  this  objection,  though  its  fbrce 
was  not  felt,  the  parcels  were  taken  in  the 
lease  for  a  year,  by  general  words  uncon* 

(&)  i  Vca.  and  Beames,  423.  v.  Seawell,  3  Burr.  1775*   Me- 

(Q    Molyneux  v.  Motyncux,  thorn  v.   Duke  of  Devonshire, 

Cro.  Joe.  144.     Haberghamv.  1  P.  W.  529. 

Vincent,  2  Ves.  jun.  304.  Bond 
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nected  with,    and   independent  of   (lie   de- 
scription in  the  release. 

Nothing  is  more  common  in  practice, 
than  to  refer,  by  general  terms,  to  a  descrip- 
tion in  a  former  deed,  and  no  doubt  is 
entertained  of  the  sufficiency  of  such  de- 
scripti™  terms.  The  rule  is,  ••  cerium  «, 
"  quod  cerium  reddi  potest."  Another  rule 
is,  "  Verba  relata  hoc  maocime  operantur 
€i  quod  inesse  videntur."  In  the  form  which 
has  been  given,  the  reference  is  not  to 
the  lands  thereby  released,  so  as  to  afford 
scope  to  the  technical  objection,  that  the 
lands  are  not  released,  but  the  reference  is 
to  the  lands  mentioned  or  described  in  that 
indenture,  and  as  the  lands  are  mentioned 
and  described  in  that  indenture,  there  is  all 
the  certainty  which  the  law  requires.  But 
there  is  a  difficulty  arising  from  the  stamp 
laws,  whether  reference  can  be  made  from 
one  instrument  to  another,  not  having  at 
that  time  any  operative  force.  Even  this 
point  does  not  seem  to  be  against  the  right 
to  make  such  reference.  If  there  be  parti- 
culars of  sale,  it  is  allowable  for  a  deed  or  a 
contract  to  refer  to  such  particulars  of  sale, 
as  containing  the  certainty  of  the  parcels; 
and  if  there  may  be  a  reference  from  a  deed 
or  a  contract  to  a  particular  of  sale,  there  is 
not  any  well  founded  reason  against  a  re- 
ference to  parcels  described  in  a  release,  in- 
tended to  be  executed  as  part  of  the  same 
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assurance,  with  the  lease  for  a  year.  The 
prudent  course  is  to  avoid  these  and  similar 
questions  of  so  much  nicety :  this  may  be 
done  with  great  ease  by  adopting  such  ge- 
neral terms  of  description,  as  will  certainly 
comprise  all  the  lands  to  be  included  in  the 
release. 

To  the  parcels  of  the  lease,  the  general 
words  should,  in  all  cases*  except  those  of  a 
lease  by  indorsement,  be  added;  and  if  there 
be  any  sweeping  clause*  viz.  general  words 
of  "  all  messuages,  &c."  these,  or  the  sub- 
stance of  them,  should  be  included  in  the 
lease- 

The  clause  of  the  reversion  is  generally 
added :  it  is  a  formal*  not  a  necessary  part 
of  this  instrument  The  clause  of  "  all  the 
u  estate/'  should  uniformly  be  omitted.  This 
clause  is  proper  in  those  instruments  only 
which  pass  all  the  estate  of  the  grantor,  add 
is  informal  in  instruments  creating  a  parti- 
cular  estate,  but,  though  inserted,  the  opera- 
tion of  the  instrument  will  be  qualified  and 
restrained  according  to  the  intention  appa- 
rent on  the  instrument  (m). 

In  modern  practice  the  habendum  is 
generally  made  for  one  year.  x  Hence  this 
part  of  the  assurance  is  usually  denomi- 
nated the  lease  or  bargain  and  sale  for  a 

(m)  Plwoden  v»  Cartwright,     Derby  v.  Taylor;  1  East,  502$ 
1    Burrow,  282;    the  Earl  of   _and  see  p.  166  of  this  volume. 

VOL.  II.        .  C  C 
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year.  It  is,  however,  immaterial  whether 
the  grant  be  for  a  year,  Or  for  any  longer 
or  shorter  period.  The  only  caution  to  be 
•regarded,  is  to  limit  the  term,  so  that  the 
same  may  be  an  actual,  vested,  and  continu- 
ing estate,  capable  of  enlargement  at  the 
execution  of  the  release,  and  not  merely  a 
future  interest,  or  an  wteresse  termini. 

With  a  view  tQ  this  caution,  the  lease  is 
generally  made,  to  hold  from  the  day  next  be- 
fore the  day  of  the  date,  and  it  will  be  proper 
to  adhere,  to  this'  form*  But  even  though 
Ihe  .habendum  were  to  hold  henceforth, 
from  the  date,  making,  &c.  the  lease  would 
immediately,  on  the  execution  thereof,  give 
btx  estate  capable  of  enlargement ;  and  this 
is  the  object  to  be  attained.  For  a  corre- 
sponding reason,  the  release  is  generally 
dated  on  the  day  next  after  the  day  of  the 
date  of  the  lease. 

Bi}t  there  are  grounds  to  contend,  and  the 
point  has  already  been  noticed,  that  even 
though  the  lease  and  release  should  be  both 
dated  or*  the  same  day,  they  might  operate 
as  an  effectual  conveyance,  since  immedi- 
ately after  the  execution  of  the  lease,  the 
lessee  would  have  an  estate  capable  of  en* 
largement ;  and  though  for  a  variety  of  pur- 
poses, a  day  is  considered  as  one  indivisible 
point  of  time,  and  in  the  language  of  the 
law,  applied  to  some  cases,  there  is  flo  frac- 
tion of  a  day ;  yet  for  other  purposes,  there 
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is  a  priority,  even  in  an  instant  of  time(n). 
But  if  the  lease  and  release  should  both  be 
dated  on  the  same  day,  and  the  lease  should 
be  made  to  hold  from,  the  day  of  the  date, 
which,  according  to  the  old  cases,  excluded 
the  day  of  the  date  (o),  there  would  formerly 
have  been  great  difficulty  in  supporting  the 
operation  of  the  release  as  a  release  for  want 
of  ,a  previous  estate,  capable  of  enlargement. 
Modern  cases,  which  construe  the  terms 
ironi  the  day  of  the  date,  as  exclusive  or  in- 
.elusive  of  the  date,  as  the  intention  may  re- 
quire, would  in  all  probability  be  deemed 
authorities  to  relieve  a  title  from  any  diffi- 
culty on  account  of  this  informality. 

In  these,  and  all  other  like  instances,  it  is 
proper  to  conform  to  the  established  prac- 
tice, for  the  purpose  of  avoiding  the  doubts 
of  those,  who  judge  more  from  the  experi- 
ence they  have  acquired,  in  a  fixed  and  de- 
termined course  of  practice,  than  from  any 
knowledge  of  first  principles,  or  who,  if  ac- 
quainted with  first  principles,  are  too  timid 
to  act  on  their  authority. 

r 
f 

As  to  the  Reservation. 

The  reservation  of  rent  is  a  formal  and 
not  an  essential  part  of  a  lease  for  a  year, 

(n)  Sir  Robert  Hoxoard's  (o)  Powell  on  Powers,  47a. 
Case,  2  Salkeld,  625.  Ex  parte  Pugh  v.  the  Duke  of  Leed$t 
Dobree,  8  Ves.  jun.  8s.  Cowper,  714. 

C  C  2 
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provided  there  be  a  consideration  of  money, 
or  of  money's  worth.  This  clause  was  in- 
troduced iuto  general  practice  in  conse- 
quence of  the  determination .  in  Barker  v. 
Keate{p\  that  a  lease  made  with  a  reser- 
vation of  a  rent,  was,  in  respect  of  the 
rent,  a  lease  for  a  valuable  .considera- 
tion, and  might  be  used  as  a  bargain  and 
sale. 

It  follows  that  when  there  is  an  express  or 
valuable  consideration  in  the  testatum  part 
of  the  deed,  the  omission  of  the  reddendum, 
or  clause  reserving  the  rent,  affords  no  ob- 
jection against  the  validity  of  the  assurance 
as  a  bargain  and  sale* 

When  a  rent  is  reserved,  it  should,  be  to 
the  bargainors  of  the  legal  estate,  especially 
when  legal  and  equitable  owners  join  in  the 
bargain  and  sale;  or  it  is  still  preferable  that 
.the  rent  should  be  reserved  generally  during 
the  term,  since  the  law  will  appropriate  the 
rent  to  the  person  to  whom  it  ought  to  have 
been  reserved  (q).  However,  .  though  the 
reddendum  should  be  to  a  stranger,  or  to  a 
person  not  seised  of  the  legal  estate,  still  the 
reservation  to  be  paid  in  the  name  of  rent 
would  be,  it  should  seem,  a  sufficient  consi- 
deration »to  support  the  deed  as  a  bargain 
and  sale,  since  the  payment  of  a  considera- 

(p)  2  Mod.  249. 

(7)  IVhitlock's  Case,  8  Uep.  69,  b. 
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tion  to  a  stranger  will  support  a  bargain  and 
sale  from  the  owner. 

The  rent  generally  reserved  is  a  pepper- 
corn ;  but  it  may  be  a  grant  of  wheat,  or  the 
like* 


Of  the  DectarcAovy  Claim. 


** 


The  declaratory  clause,  expressing  the  in- 
tention with  which  the  lease  is  made,  is  also 
a  formal,  and  not  an  essential  part  of  the 
assurance.  Of  course  the  omission  of  it 
would  not  invalidate  the  instrument,  while 
a  due  observance  of  practice  will  suggest  the 
propriety  of  its  insertion. 

This  clause  is  declaratory  of  the  motive 
or  purpose  for  which  the  lease  for  a  year  is 
made.  It  generally  runs  in  these  terms  :•*— 
To  the  intent  and  purpose,  that  by 
virtue  of  these  presents,  and  of  the  statute 
for  transferring  uses  into  possession,  the 
said  A.  B.  may  be  in  the  actual  possession 
44  of  the  premises,  and  be  thereby  enabled  to 
44  take  and  accept  a  grant  and  release  of  thfc 
44  freehold^  reversion  and  inheritance  of  the 
"  same  premises  to  him,  his  heirs  and  as- 
>"  signs  for  ever,  to  the  only  proper  use  and 
44  behoof  of  himself,  his  heirs  and  assigns, 
44  for  ever,  by  an  indenture  already  prepared, 
44  and  intended  to  bear  date  the  day  next 

44  after  the  day  of  the  date  of  these  presents* 

c  c  3 
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"  and  to  be  made  between,  &c."  or,  in  this 
form: 

u  To  the  intent,  that  by  virtue,  &c." 
[as  before]  "  the  said  A.  B.  and  C.  D.  may  be 
"  in  the  actual  possession  of  the  premises, 
"  and  be  thereby  enabled  to  accept  a  grant 
"  and  release,  &c.  [as  before,*]  to  the  uses, 
"  upon  the  trusts,  and  for  the  intents  and 
"  purposes  to  be  declared  by  an  indenture 
"  already  prepared,  and  intended  to  bear 
"  date,  Sec.  and  to  be  made,  &c" 

This  clause  calls  for  one  observation,  it 
follows  the  language  of  practice,  in  assum- 
ing the  object  to  be,  to  put  the  leasee  iii  the 
actual  possession.  This  expression;  and  the 
practice  on  which  it  is  grounded,  must 
be  understood  as  a  reference  to  the  opera- 
tion of  the  statute  for  transferring  uses  into 
possession.  By  possession,  is  meant  only 
estate.  The  lease  for  a  year,  Or  bargaih  and 
sale,  cannot,  by  its  own  operation,  give  to 
the  lessee  or  bargainee  the  actual  possession-. 
It  accomplishes  nothing  more  than  to  giv6 
him  an  actual  estate.  This  may  be  an  estate 
entitling  the  lessee  or  bargainee  to  the 
right  of  immediate  possession,  or  to  an 
estate  conferring  a  remainder  or  reversion 
expectant  on  some  estate  previously  sub- 
sisting, or  it  may  from  its  language  give 
a  future  executory  interest.  Though  the 
bargain  and  sale  may  be  by  a  person  who 
has  the  possession,  the  possession  will  not 
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be  'changed  without .  an  entry  by  the  kssee 
or  bargainee,  even  when  the  bargain  .  and 
sale  is  to  be  from  a  day  which  is  p*£t,>  or 
henceforth,  &c.  &c.  At  the  common  law  the 
lessee  had  not  any  estate  till  entry:  under 
the  bargain  and  sale  he  has  an  estate  imme- 
diately on  the  execution  of  the  bargain  and 
sale,  and  before  entry,  provided  the  bargain 
and  sale  is  to  hold  from  a  day  past,  or  from 
the  execution:  But  the  bargainee  c&nnot 
maintain  an  action  of  trespass,  or  be  consi- 
dered as  in  the  actual  possession  of  the  land> 
until  he  has  entered  by  virtue  of  the  bargain' 
and  sale  (b). 

With  evefy  disposition  to  encourage  anr 
observance  of  established  forms,  it  is  to  be  la* 
mented  that  any  expression  should  have  been 
adopted  for  this  or  any  other  instrument* 
which  might  fead  the  student  to  an  inaccu- 
rate conception  of  the  true  meaning  of  the 
expressions  which  are  used.  Some  other  ex- 
pression, showing  that  the  lessee  was  to  have! 
an  actual  vested  estate,  as  contradistinguished 
from  an  actual  possession,  would  have  more! 
adequately  described  the  object  of  the  lease! 
for  a  year,  and  possibly  might  have  been  a 
protection  against  those  errors  into  which 
not  only  students,  but  even  men  of  extensive 
knowledge  in  the  profession,  who  have  un- 
dertaken to  write  on  the  subject  of  this  as- 

(b)  Barker  v.  Kcate,  2  Mod.  Rep-  251;. 
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surance,  have  been  led: — how  just  is  the' 
msixim,  ignoratis  terminis,  ignoratur  et  an* 
aud  the  other  maxim,  nomina  si  perdas 
certe  (Mstinctio  rerum  perditur* 


Of  the  Lease  and  Release* 

•       « 
•  It  will  now  be  proper  to  treat  of  the  par- 
ties to  a  release,  and  the  formal  parts  of  this 
assurance. 

As  a  deed  is  of  the  essence  of  a  release,, 
it  follows,  that  no  one  except  those  who 
can  grant  by  deed  can  effectually  grant  by  a 
release,  afcd  that  the  release  must  be  made 
by  deed, 

It  frequently  happens  that  the  release 
forms  one  only  of  the  assurances  contained 
in  a  deed.  The. deed  may  have  other  pb-; 
jects  besides  the  release,  consequently  other 
parties  besides  the  releasor  may  be  neces- 
sary to  give  effect  to  these  objects:  as  far 
fts  respects  the  release  itself,  it  will  be  suffi- 
cient that  the  intended  releasor  and  releasee, 
should  be  parties. 

The  formal  parts  of  the  deed,  indepen- 
dent pf  other  circumstances,  are  . 

1st,     The  date, 

2dly,  The  clause  which  names  the  parties^ 

Sdly,  The  testatum  clause. 

4thly,  The  recital  of  the  lease,  or  bargain 
and  sale  for  a  year. 
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5thly,  The  parcels  and  exception. 
6thly,  The  habendum. 
7thly,  The  declaration  of  use. 
8thly,  Sometimes      the     declaration      of 
trust. 
9thly,  The  covenants. 


1st.  Of  the  Dale. 

In  modern  practice,  the  lease  and  release, 
as  has  already  been  observed,  are  parts  of 
the  same  assurance.  The  release  is  gene- 
rally dated  on  the  day  next  after  the  day  of 
the  date  of  the  lease  for  a  year :  this  order 
of  date  is  not  absolutely  necessary.  On 
that  point  some  observations  have  been 
offered  in  considering  the  circumstances, 
which,  in  regard  to  the  date,  are  to  be  ob* . 
served  in  the  lease  for  a  year.  From  the 
authorities  which  have  been  cited,  it  is  also 
obvious  that  the  release  may  be  a  .transac- 
tion totally  independent  of  a  lease  for  a  year, 
prepared  for  the  purpose  of  being  a  foun- 
dation for  the  release.  An  estate  for  years 
or  life,  though  created  at  any  period,  how- 
ever remote,  and  without  any  view  to  an 
enlargement  of  the  estate  of  the  lessee  or 
bargainee,  is  equally  capable  of  enlarge- 
ment as  if  the  estate  had  been  created,  as  isr 
the  case  in  modern  practice,  immediately 
before  the  release,  for  the  sole  purpose  of 
being  enlarged. 
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2dly,  The  Clause  which  names  the  Parties. 

Of  the  parties  some  notice  has  already 
been  taken.  It  remains  only  to  be  added, 
that  care  should  be  taken  to  designate  with 
sufficient  certainty,  the  persons  who  are  to 
be  parties. 

The  general  rule  to  be  remembered  in 
this  place  is,  that  no  one  can  grant  by  a 
deed,  or  take  an  immediate  estate  under 
the  deed,  unless  he  be  a  party  to  the 
deed  (c).  But  a  person  may  take  a  remain- 
der (d),  or  an  use  (e),  or  the  benefit  of  a  trust 
under  a  deed,  without  being  a  party  to  it. 
la  a  deed-poll  (/),  a  person  becomes  a 
party  merely  from  the  circumstance  of  be* 
ing  n^med  as  the .  person  by  whom,  or  to 
whom,  the  grant  is  made.  With  reference 
to  indentures  between  parties,  it  seems  to  be 
a  general  rule,  that  no  one  can  be  consi* 
dered  as  a  party  to  a  deed,  unless  he  be 
named  as  a  party  in  the  clause,  containing 
the  names  of  the  persons  who  axe  formally 
made  parties.  Thus,  in  the  instance  of  an 
indenture,  es  pressed  to  be  made  between 
j4.  of  the  one  part,  and  B.  of  the  other 
part,  C.  could  not  take  an  immediate  estate, 
or   be  a  grantor  or  a  grantee,  or  a  cove- 

(c)  Co  Litt.  231,  a.  (e)  Samnu's  Case,  13  Rep.  55. 

00  lb.  (/)  1  Inst.  516. 
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nantor  or  covenantee,  because  he  was  not 
named  among  the  parties.  That  a  re- 
mainder may  be  good  to  a  person  who  is 
not  a  party  to  a  deed,  is  the  express  lan- 
guage of  Lord  Coke,  and  of  all  the  authori- 
ties. The  proposition  of  Lord  Coke  (g),  con- 
firmed as  it  will  be  by  several  passages  from 
other  authors,  is,    . 

And  albeit,  he  in  the  remainder  I*  no 
party  to  the  Indenture  (the  parties  there* 
"  unto  only  being  the  lessors  and  the  te- 
nants for,  life),  yet  when  he  in  remainder 
entereth  and  agreeth  to  have  the  lands  by 
"  force  of  the  indenture,  he  is  bound  to 
"  perform  the  conditions,  contained  id  the 
"  indenture :  and  here  is  also  a  diversity 
«  to  be  understood,  that  any  stranger  to 
"  the  indenture  may  take  by  way  of  re- 
"  mainder,  but  he  cannot  in  this  case  take 
"  any  present  estate  in  possession,  because 
"  he  is  a  stranger  to  the  deed." 

The  cases  applicable  to  this  division  in- 
volve   minute    distinctions    and     technical 

« 

niceties;  and  it  will  be  proper  to  observe, 

that  there  are  three  classes  of  deeds : — 

1st,    Indentures    introducing    the   actores 
fabuke,  as  parties,  in  this  form,   or  to   this 

effect : 

"  This  indenture,  made,  &c.  between  A.  B. 

"  of  the  one   part,  and  C.  D.  on  the  other 

"  part/' 

(g)  l  Inst.  330. 
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2dly,  Deeds  indented,  arid  which  with- 
out naming  any  person  as  parties,  begin  with 
these  or  the  like  terms : 

'*  It  is  agreed,  &c,  that,  &c.#>  without  nam- 
ing any  person  as  parties  to  the  agreement ; 
merely  bringing  .different  persons  to  act  in 
different  characters,  as  circumstances  and 
their  interest,  or  the  intention  may  require. 

Sdly,  Deeds-poll,  which  commence  with 
words  to  this,  or  the  like  effect  :— 

"  To  all  Christian  people,  or  to  all  persons 
w  to  whom  these  presents  shall  come  or  be 
•  "  shown,  A.  B.  &c.  sendeth  greeting ;  or 
"  know  ye  that  A.  B.  &c.  hath,  &c." 

These  different  classes  of  deeds  give  oc- 
casion to  different  conclusions.^  First,  when 
an  indenture  is  made  between  parties,  the 
general  rule  that  no  one  can  take  as  an 
immediate  grantee  under  a  deed,  or  be  a 
grantor,  covenantor,  or  covenantee,  uniess 
he  be  named  as  one  of  the  parties  in  the  deed, 
is  true.  This  rule  is  to  be  collected  from 
Lord  Coke,  in  the  2d  Inst.  673,  who  stales 

« 

this  case : 

"  In  action  of  debt  between  Scudamore 
"  and  others,  plaintiffs,  and  Vandenstene,  de- 
u  fendant,  upon  an  indenture  of  charter-party, 
"  the  case  was  thus :  The  indenture  of  char- 
"  ter-party  was  made  between  Scudamore  and 
u  others,  owners  of  the  good  ship  called  J?. 
"  whereof  Robert  Pitman  was  master,  on  the 
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**  one  party,  and  Vandenstene  on  the  o/Aer  party. 
•"  In  which  indenture,  the  plaintiff  did  cove- 
"  nant  with  the  said  Vandenstene  and  Robert 
44  Pitman,  and  also  Vandenstene  covenanted 
with  the  plaintiff  and  Robert  Pitman,  and 
bound  themselves  to  the  plaintiff  and 
Robert  Pitman  for  the  performance  of  cove- 
nants in  six  hundred  pounds  ;  and  the  con- 
clusion of  the  said  indenture  was, '  In  wit- 
ness whereof  the  said  parties  abovesaid 
"  to  these  present  indentures  have  put 
".their  seals1— and  the  said  Robert  Pitman 
"to  the  said  indenture  put  his  hand  and 
"  seal,  and  delivered  the  same.  The  defen- 
" .  dant  in  bar  of  the  said  action  pleaded  the 
"  release  of  Pitman,  &c.  whereupon  the  plain- 
"  tiff  demurred,  and  it  was  adjudged,  that 
the  release  of  Pitman  did  not  bar  the  plain- 
tiff, because  he  was  no  party  to  the  inden- 
"  ture — and  the  diversity  was  taken  and 
agreed  between  an  indenture  reciprocal  be- 
tween parties  on  the  one  side,  and  parties 
on  the  other  side,  as  this  was ;  for  there  no 
"  bond,  covenant,  or  grant  can  be  made  ib 
"  or  with  any  that  is  not  a  party  to  the  deed. 
."  But  where  the  deed  indented  is  not-rtei- 
"  procal,  but  is  without  a  between,  &c.  as 
."  omnibus  Christi  jidelibus,  $c.  there  a  bond, 
"  covenant,  or  grant,  may  be  made  to  divers 
>c  several  persons/' 

The  same  case  is  reported    by  the  name 
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of  Ea$t>  Shdmore,  and  Froame9  v.  Vandste- 
ven,  by  Croke  (A),  thus :  "  Covenant  for  not 
"  performing  certain  conditions  in  an  in- 
denture between  the  plaintiffs,  master  of 
the  good  ship  A.  of  Hvhich  Robert  Pit- 
man was  owner,  of  the  6ne  part,  and  the 
"  defendant  on  the  other  part,  and  the  con- 
"  elusion  of  the  indenture  was,  in  cujus  ret 
testimonium,  the  parties  aforesaid  to  these 
presents  have  set  their  hands  and  seals,  and 
all  the  plaintiffs,  knd  the  said  Robert  Pit- 
"  man,  set  theii-  seals  to  one  part;  and  the 
"  defendant  to  the  other  part:  and  in  the 
V  indenture  there  were  divers  covenants  to 
"  be  performed  by '  the  plaintiffs,  and  by 
"  ihe  said  Robert  Pitman  to  the  defendant, 
"  anjl  £  converso ;  and  there  was  a  clause  in 
"  the  indenture  that  the  plaintiff*  and  the 
"  said  Robert  Pitman  bound  themselves  to 
the  defendant  to  perform  the  covenants ; 
the  defendant  plbads  that  the  indenture 
"  was  delivered  to  the  plaintiffs,  and  the 
"  said  Thomas  Pitman  (and  so  mistakes 
"  Thomas  for  Robert)  pleads  the  release  of 
"  the  said  Thomas  of  all  covenants :  and 
"  thereupon  the  plaintiffs  demurred  for  two 
"  causes: — 

"  1st,  The  release  was  pleaded  by  T.P. 
"  whereas  no  such  man  was  named  in  the 
"  indenture,  and  this  was  held  a  great  mis- 

(A)  Cro.  Eliz.  56. 
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"  take  and  without  defence ;  and  the  roll 
"  was  commanded  to  be  searched. 

"  2d,  And  the  chief  matter  was,  admit- 
"  ting  the  name  had  been  right  pleaded,  and 
"  that  Robert  Pitman  had  released,  if  this 
"  release  was  good*  Coke  argued  that  foras- 
"  much  that  only  the  plaintiffs  in  the  pre- 
44  mises  of  the  indenture  were  parties  of  the 
"  one  part,  and  the  defendant  of  die  other, 
"  although  Robert  Pitman  is  afterwards  named 
"  in  the  deed,  it  is  a  void  deed  as  to  him, 
"  and  no  covenant  made  to  him  or  by  him 
"  is  good,  for  he  is  a  stranger  to  it,  and  his 
"  sealing  and  delivery  is  not  material :  as  if 
I.  S.  by  indenture  between  him  of  the  one 
part,  and  J.  D.  of  the  other,  demiseth  lands 
u  to  I.  D.  and  A.  B9  it  is  void  to  A.  B; 
44  and  he  answered  the  case  as  put  by  God- 
frey of  the  other  side,  4  Edw.  2.  obliga- 
tion ;  (an  obligation  was  made  by  I.  S.  and 
ad  majorem  rei  securitatem  intent  I.  D.Jide 
jussorem,  and  L  D.  put  his  seal  to  it :  this 
was  his  deed).  Which  case  he  agreed ;  for  it 
"  is  not  mentioned  whose  deed  it  is ;  and  so  it 
"  is  the  deed  of  both,  which  are  named  and 
"  aut  their  seals,  &c.  So  when  an  incum- 
bent grants  a  rent  by  the  assent  of  patron 
and  ordinary,  and  they  put  their  seals  to  it, 
44  this  is  not  their  deed,  but  only  their  agree- 
"  ment  to  it.  And  the  case  of  39  Edw.  3. 
u  c.  9>  is  upon  the  same  reason  of  4  Edw.  2. 


u 
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"  And  in  Michaelmas,  29  and  30,  it  was 
"  adjudged  for  the  plaintiffs,  and  the  prin- 
"  cipal  cause  was,  the  misnotner,  which  the 
"  court  held  could  not  be  amended.  But 
"  Wray  said,  they  conceived  the  matter  in 
u  law  to  be  also  for  the  plaintiffs." 

And  in  the  First  Institute'  (t),  this  passage 
may  be  found :  "  And  it  is  to  be  known 
"  that  a  deed  of  feoffment,  beginning,  omni- 
"  bus  Christi,  Jidelibus,  fyc.  or  sciant  presehtes 
**  etfuturij  $c.  or  the  like,  a  letter  of  attor- 
"  ney  may  be  contained  in  such  a  deed ; 
"  for  one  continent  may  contain  divers 
"  deeds  to  several  persons;  but  if  it  be  by 
'*  indenture  between  the  feoffor  on  the  one 
"  part,  and  the  feoffee:  on  the  other  part, 
?4  there  a  letter  of  attorney  in  such  a  deed, 
"  is  not  good,  unless  the  attorney  be  made 
"  a  party  in  the  deed  indented." 

However,  on  the  rule  communis  error 
facit  jus,  it  has  been  decided  that  even  in 
an  indenture  between  parties,  an  attorney 
may  be  appointed  to  deliver  seisin,  although 
the  attorney  be  not  named  as  one  of  the.  par- 
ties to  the  indenture. 

Thus  in  trespass  (k)  upon  evidence,  it  was 
moved  by  Coke,  attorney-general,  where  an 
indenture  of  bargain  and  sale  between  J,  S: 
on  the  one  part,  and  J.  D.   on  the  other 

(i)  l  Inst.  6a6.  (k)  Cio.  Eliz.  905. 
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part,  and  in  the  end  thereof,  a  letter  of 
attorney  to  J.  M.  to  make  livery,  was  pro- 
duced in  court,  that  it  should  be  void,  be- 
cause the  attorney  was.  not  party  to  the 
deed.  But  all  the  court  held  it  to  be 
good  enough;  for  in  many  such  indentures 
are  such  letters  of  attorney  made,  and  it  is 
a  common  assurance,  and  therefore  good. 

The  same  point  is  reported  by  Noy  (k) 
in  these  terms : 

"  Upon  evidence,  it  was  moved  by  Cook, 
"  that  an  indenture  of  feoffment,  and  letter 
of  attorney  in  it,  is  not  good  to  a  stran- 
ger to  make  livery.  But  otherwise  of  a 
deed-poll,  because  in  that  twenty  men 
may  be  made  parties  one  after  another. 
But  in  an  indenture,  those  between  whom 
it  is  made,  only  are  parties  to  it.  But 
by  the  court  that  it  is  good  enough,  and 
"  that  it  is  a  common  case  and  a  common  < 
%i  use," 

This  decision  or  opinion,  so  far  from 
ruling  the  general  doctrine,  treats  a  case 
appointing  an  attorney  as  an  exception  to 
the  general  rule.  That  rule  is  illustrated, 
and  even  proved,  by  the  cases  to  be  now 
introduced. 

In  Windsmore,  lessee  of  Edward  Long* 
plaintiff,  v.   Nicholas  Hobart  (/),   defendant, 

(*)  Noy,  49.  (/;  Hob.  313. 

VOL.    II.  D  D 
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an  ejectment  was  brought  for  land  in 
Polsholt,  in  the  county  of  Wilts;  and  it 
was  found  by  special  verdict  that  William 
Lord  Sturton  was  seised  in  fee,  and  that 
124  Maii,  8  Hen.  8,  by  his  certain  writing 
indented,  sealed  wilh  his  seal,  he  granted 
to  one  Thomas  Hobart,  the  tenements  afore- 
said, to .  hold  to  the  said  Thomas,  and  to 
the  aforesaid  Nicholas  Hobart,  and  to  John 
Hobart,  and  Henry  Hobart,  the  sons  of  the 
aforesaid  Henry,  for  their  lives,  and  the  life 
of  the  survivor  of  them  successively ;  the 
said  William  Lord  Sturton  granted  the  re- 
version to  Thomas  Long,  and  his  heirs,  who 
devised  the  reversion  to  Edward  Long,  the 
lessor,  in  tail,  and  died;  Thomas  Hobart 
and  Henry  Hobart  died,  and  Nicholas  and 
John  survived,  and  the  lessor  entered,  and 
made  the  lease  to  the  plaintiff,  and  the  de- 
fendant entered. 

And  in  this  case  judgment  was  given  for 
the  plaintiff  after  long  debate,  and  upon 
great  consideration,  whereof  the  reasons 
were;  first,  that  none  cJould  take  by  the 
deed  immediately,  but  Thomas  Hobart  be- 
cause he  was  only  party  to  the  deed,  and 
the  rest  not  named  but  by  the  habendum,  then 
they  cannot  take  but  by  the  way  of  re- 
mainder, which  cannot  be  joint,  because  of 
the  words  successive,  &c.  And  in  succes- 
sion they  cannot  take  for  the  tincertainty 
who   shall    begin,    and    who    shall    follow ; 
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which  in  the  case,  20  EL  Dyer,  is  ascertain- 
ed by  the  clause  successive,  sicut  nominantur 
in  chart  a. 

Again,  in  Greenwood  v.  Tyler  (m),  Afa 
thony  Long,  and  Alice  his  wife,  were  seised 
in  fee,  in  right  of  Alice,  of  the  tenements 
in  which,  &c.  and  being  thus  seised,  oil 
the  20th  August,  annd  2  Ed.  6.  an  inden- 
ture was  made  between  the  said  Anthony 
Long,  and  Alice  his  wife,  of  the  one  part, 
and  one  John  Fisher  of  the  other,  aod  there- 
by the  said  Anthony  Long  and  Alice  his  wife, 
demised  and  to  farm  let  by  indenture  to  the 
said  John  Fislier  and  Anne  his  wife,  and 
Johanna  their  daughter,  the  tenements  in  the 
count  mentioned:  To  hold  the  said  tene-. 
meats  to  John  Fisher,  and  Anne  his  wife 
and  Johanna  their  daughter,  and  the  lpnger 
liver  of  them  successively,  from  the  feast 
of  St.  Michael  the  archangel,  thence  next 
ensuing,  the  date  of  the  said  indenture, 
until  the  end  and  term  of  their  natural 
lives;  paying  therefore  annually  during 
their  lives  as  aforesaid,  the  yearly  rent  of 
thirteen  shillings  and  fourpence,  with  an 
heriot  of,  &c.  with  a  covenant  on  the 
part  of  John  Fisher  and  his  wife,  and  Johanna 
their  daughter,  to  pay  all  free  rents  and 
other  charges  and  duties  issuing  out  of  those 

» 
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lands  during  their  lives  as  aforesaid,  before 
\he  feast  of  St.  Michael  aforesaid ;  and  the 
said  Anthony  Long  and  Alice  his  said  wife, 
delivered  seisin  in  person  to  the  said  John 
and  Anne  his  wife,  and  Johanna  their  daugh- 
ter, according  to  the  form  and  effect  of  the 
said  indenture. 

In  the  King's  Bench  upon  a  great  debate 
of  this  cause,  these  points,  among  others, 
were  resolved. 

That  Anne,  the  wife  of  John  Fisher,  and 
Johanna  their  daughter,  could  not  take  a 
joint  estate  with  John  Fisher  by  the  said 
indenture  of  lease,  because  the  said  Anne 
and  Johanna  were  not  made  parties  to  the 
said  indenture,  according  to  the  case  of 
Winsmore  and  Hobart  then  cited.  And 
that  John  Fisher  did  not  take  any  greater 
estate  than  for  his  own  life,  and  not  for  the 
lives  of  himself,  Anne  his  wife,  and  Johaima 
their  daughter,  because  those  two  werfe  in- 
tended to  take  an  estate  to  themselves,  and, 
on  that  account,  their  names  or  lives 
should  not  be  a  limitation  to,  or  increase 
the  estate  of  John  Fisher,  against  the  inten- 
tion of  the  deed. 

The  case  of  Gilbyv.  Copley  (n),  affords  a  large 
portion  of  useful  information  and  material  dis- 
tinctions on  this  subject.     The  observations 
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of  Levhiz,  to  be  found  in  that  case,  do  nob 
appear  to  have  been  contradicted.  All  the 
authorities  agree,  that  even  in  an  indent 
ture  made  between  parties,  a  person  may 
take  by  way  of  remainder, /although  he  can? 
not  take  as  an  immediate  grantee ;  and  we 
also  find  these  distinctions  propounded  in 
the  following  terms,  viz. 

In  Gilbyv.  Copley,  in  an  action  of  debt,  the 
declaration  stated*  that  the  defendant  by  his 
certain  deed,  had  promised  to  pay  two  hun- 
dred and  ten  pounds  on  the  16th  of  June 
next  ensuing,  for  four  hundred  and  forty- 
eight  sheep,  to  the  plaintiff,  belonging  to  her 
as  the  executrix,  of  her  father,  and:  sold  to 
the  defendant  by  Thomas  Wawer,  on  the  part 
of  the  plaintiff,  as  by  the  aforesaid  writing 
appears,  and  that  the  defendant  had  not 
paid  it.  The  defendant  demands  oyer  of  the 
deed,  which  is  entered  in  these  words: 
"  Articles  of  agreement  made  between 
"  Thomas  Waiver,  who  is  fully  authorized 
"  on  behalf  of  Elizabeth  Gilby.  (the  plain- 
"  tiff)  executrix  to  her  father,  as  also  on  the 
"behalf  of  William  Savitte,  who  is  trustee 
"  on  behalf  of  the  children  of  the  plaintiff's' 
"  father  on  the  one  part,  and  Lionel  Copley- 
"  (the  defendant)  on  the  other  part,  l6lh. 
"  May,  1682/'  In  the  first  place,  Thomas, 
Waiter  covenants,  for  the  consideration* 
after  mentioned,    that  the    defendant  shall 
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enjoy  the  close  called  the  Sunk*,  for  eight 
years  from  Lady  Day  last  past,  the  lessor* 
to  be  at  the  charge  of  repairing  the  bank*. 

Item,  The  said  Thomas  Ttamr  hath  sold 
to  the  said  Lionel  Copley  four  hundred  and 
forty-eight  sheep  belonging  to  the  skid 
Elizabeth  GMby,  as  executrix  to  her  father, 
being  now  upon  the  Sunke ;  in  consideration 
whereof  the  said  Lionel  Copley  bath  paid  in 
hand  a  shilling  to  the  said  Waket,  and 
doth  covenant  to  pay  seventy  pounds  rent 
for  the  Sunke  for  the  first  year,  and  lor  the 
second  year  one  hundred  pounds,  at  two 
equal  payments,  and  the  le*sor&  phall  have 
liberty  to  embank  the  Sunke;  and  the  feaid 
Elizabeth  may  sell  the  bricks,  unless  she  agree 
to  sell  them  to  Copley. 

And  further,  the  said  Lionel  Copley  doth 
promise  (not  said  to  whom),  to  pay  to  Eliza* 
beth  Gilby,  two  hundred  and  ten  pounds 
for  the  said  four  hundred  and  forty- eight 
sheep  on  the  sixteenth  of  June  next  fol- 
lowing. And  then  the  defendant  demurs 
upon  the  declaration.  And  it  was  argued 
by  Pemberton,  Serjeant,  for  the  defendant, 
that  the  action  ought  to  be  brought  ih  the 
name  of  Waiver,  and  not  in  the  name  of 
Elizabeth  Gilby.  The  articles  were  made 
between  parties,  and  she  not  being  a  party 
to  them,  could  not  sue  for,  nor  release  any 
thing  contained  in  those  articles,  as  might 
be  done  if  it  had  been  a  deed-poll,  and  not 
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between    parties ;    and    cites,    Co..   2   Inst.. 
673.     Scudamores  case:    Bigland,    Serjeant, 
contra. 

The  contract  being  on  the  behalf  of  Eliza- 
beth Gilbyr  only  as  to  thq  suit  for  the  sheep, 
and  the  promise  being  general*  and  not  to 
any  person  certain,  she  for  whose  benefit 
that  Wap  done,  shall  sue  for  it;  and  cites 
DuttOn  and  Fyole's  case,  lately  adjudged  in 
the  King's  Bench,,  where  the  son  promised 
to  pay  his  father  one  thousand  pounds  im- 
mediately, in  consideration  that  the  plain- 
tiff should  forbear  the  felling  of  timber 
growing  on  his  land ;  the  action  was  brought 
by  the  sister,  and  adjudged  properly  brought 
by  all  the  court.  And  of  this  opinion  were 
Jones  and  Charleton,  strongly  upon  the  first 
argument :  and  to  this  Windham  wa^  inclin- 
ed; this  bargain  being  made  on  the  be* 
half  and  for  the  benefit  of  Elizabeth,  she 
could  bring  the  action,  and  the  deed  not 
being  indented,  would  be  no  impediment 
or  estoppel. 

But  Justice  Levinz,  contra;  arid  he  said, 
that  the  indenting  or  no  indenting  of  the  deed 
is  not  material;  but  the  being  or  not  being 
a  party  is  materia).  It  is  common  doc- 
trine th^t  one  who  is  not  a  party  to  a 
deed  made  between  parties,  cannot  take  by 
that  deed,  except  by  way  of  remainder ; 
and  he  cited  a  case  between  Cooker  and 
Child,    adjudged    by    Hale,    and    all    the. 
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Court  (o) :  when  an  action  was  ,  brought 
upon,  a  charter-party,  which  was  this.  This 
indented  charter-party  witnesseth,  that  Baity, 
master  and  part  owner  of  the  ship,  with 
consent  of  Cooker,  the  6ther  part  owneri 
hath  let  the  ship  to  Child,  for  such  a  voyage; 
and  Child  covenants  with  Baity,  and  also 
with  Cooker,  to  pay  300/.  Cooker  brings 
the  action,  and  the  defendant  Child  pleads, 
that  only  he  and  Baily  were  the  parties 
to,  and  sealed  the  indenture:  whereupon 
the  plaintiff  demurred,  and  by  all  the  court, 
"  although  that  the  deed  was  by  indenture, 
"  still  not  being  between  parties,  a  covenant 
"  in  that  could  not  be  made  with  a  stranger, 
"  if  it  had  been  a  deed  poll,  or  in  the  first 
person,  Know  ye,  that  I,  &c.  otherwise  if 
it  had  been  made  between  parties ;  there 
no  stranger  could  take  advantage  upon  that 
by  way  of  action :"  and  there  the  case  of 
Co.  2  Inst,  was  cited  by  Sir  William  Jones 
at  the  bar,  and  affirmed  by  the  court  to  be 
good  law.  And  here  the  deed  could  not  be 
in  execution  of  an  authority ;  for  then  it 
ought  to  have  been  made  in  the  name,  and 
sealed  and  subscribed  with  the  name  of  the 
master.  And  to  the  case  of  Dutton  and 
Took,  that  was  in  assumpsit  on  a  verbal 
promise,  and  not  founded  upon  a  deed  as 
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this  is.  And  he  cited  also  the  case  of  Offljj 
and  Ward,  in  King's  Bench,  Hil.  19  &  20 
Car.  2.  Debt  by  A.  upon  a  single  bill  made 
to  A.  by  the  defendant  to  the  use  of  A.  and 
B.  A.  brings  an  action,  to  which  the  defen- 
dant pleads  a  release  by  B.  and  adjudged  no 
bar ;  for  he  being  a  stranger  to  the  bill  could 
not  release  it,  although  it  was  for  his  own 
use;  and  the  book  of  Edw.  4.  which  says 
that  if  a  bill  or  bond  be  made  to  A.  to  the 
use  of  B.,  that  B.  could  bring  an  action  on 
it,  was  denied  to  be  law.  But  3  Cro;  729- 
Skaw  v:  Sherwood,  is  allowed  to  be  law, 
where  a  bill  sealed  was  such :  "  Received  of  A. 
"to  the  use  of  B.  equally  to  be  divided,  to 
"  be  repaid  at  such  time  as  shall  be  most  for 
"  the  profit  of  B.  and  C"  each  may  sue  for  his 
20/.,  for  the  deed  is  not  made  to  either. 
But  if  it  had  been  an  obligation  to  A.  for 
the  payment  of  20/.  a  piece  to  B.  and  C. 
neither  of  them  could  have  sued  for  it,  but 
the  suit  must  be  in  the  name  of  A.  And 
the  said  case  was  affirmed  in  a  writ  of  error, 
as  appears  in  Yelv.  23.  But  in  the  principal 
case,  curia  advisare  vuU ;  and  I  suppose  that 
the  parties  agreed,  for  I  never  heard  of  it 
afterwards. 

In   Newnam    on  Conveyancing  (p),    the 

(/>)   Vol.  m  31*- 


410  ON  LEASE  AND  RELEASE. 

points  are  thus  collected,  though  not  very- 
correctly. 

If  there  be  two  grantees,  and  one  of  them 
takes  by  deed,  it  is  sufficient  (q) ;  but  if  the 
grant  be  to  one  that  is  no  party  to  the  deed, 
and  not  the  grantee  himself,  in  this  case 
although  the  grantee,  and  he  to  whom  the 
grant  is  made,  be  capable,  and  never  so  well 
described  by  their  names,  yet  is  the  grant 
void  j  for  no  grant  can  be  made  but  to  him 
that  is  party  to  the. deed,  except  it  be  by 
way  of  remainder :  and  therefore  if  a  man 
makes  a  lease  for  term  of  life,  and  after  the 
lessor  grants  to  a  stranger,  that  the  tenant 
for  life  shall  have  the  land  to  him  and  his 
heirs ;  this  grant  is  void  tt  sic  de  simitibus; — 
'  qnd  it  seems  in  some  qases,  that  if  one  of  the 
grantees  be  party  to  the  deed,  that  another 
grantee,  that  is  no  party  to  the  deed,  may 
take  with  him;  and  therefore  the  case  was, 
Robert  gave  the  reversion  of  the  lands  which 
Agnes  his  wife  held  for  her  life  to  "  Stephen 
"  de  la  Moore>  habendum  post  mortem  dicta 
"  Agnetis  in  liberum  msirttagzum,  cum  Jo* 
"  hanna  jilia  ejusdem  Roberti :"  in  this  case 
it  was  adjudged  that  although  Joan  was  not 


(?)  Thereby  meaning  that  a  qualification,  or  from  the  form 
grant  to  two,  of  whom  only  one  of  the  instrument,  is  good  to 
is  capable,  either  in  personal     tht  one. 
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named  before  the  habendum,  yet  that  she 
should  take  in  tail  with  her  husband  (r). 

It  18  however  to  be  observed,  that  Ste- 
phen Moore's  case  (s)  turned  on  the  peculiarity 
of  a  gift  in  frankinarriage.  Lord  Coke  treats 
it  as  a  ffcmatkable  case  (t) ;  and  Herle 
put  the  case  oh  the  point  of  the  form  of  a 
gift  in  marriage,  namely,  "  quod  talis  dedit 
"tali  in  libefum  maritagium  cum  tali  Jxlia 
"  sua ;"  and  there  the  wife  takes  with  her 
husband. 

Besides,  it  cannot  be  collected  that  the 
gift  was  made  by  an  indenture  between  par- 
ties. The  singularity  of  the  case  is,  that  the 
wife  takes  by  implication,  rather  than  from 
a  grant  to  her  in  express  terms;  and 
hence' Lord   Coke's  observation,   in  fo.  $1. 

albeit  the  gift  is  made  of  the  lands  to  the 

man  with  his  daughter,  &c."  yet  is  the  gift 
good  to  both  of  them  in  special  tail :  and  he 
adduces  Stephen  de  la  Moore's  case  as  an  au- 
thority for  that  position. 

In  Nurse  v.  Frampton  (w),  there  was  a*  deed 
and  not  an  indenture.  In  its  form  it  stood 
thus.  It  was  agreed  that  a  grey  nag,  &c. 
it  witness  whereof  We  have  hereunto  set  our 
hands  and  seals  ;  and  the  court  in  answer  to 


(r)  Cites  Doctor  and  Student,         («)  Year  Book,  3  Ed.  3.  17. 
94.  Co.  lift.  si.  231.  5  Ed.  3,         (0  fo.  21.  a. 
17.  («)  1  Salk.  214. 
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the  authority  of  2  Inst.  673.  3  Cro.  59.  ancP 
2  Roll.  22.  held  that  the  cases  were  not  alike* 
and  that  an  action  would  lie  by  the  bare 
signing  and  sealing. 

By  several  authorities,  and  by  the  general 
rule,  it  is  settled  that  in  a  deed  poll,  a  per- 
son may  be  a  grantor  or  grantee,  a  cove- 
nantor or  covenantee*  merely  by  being 
named  as  an  efficient  party  either  .actively 
or  passively,  in  the  deed. 

Lord  Coke(f)  further  opens  the  point  of 
this  learning  in  commenting  on  Littleton^ 
The  text  is — 

"  Also  if  an  estate  be  made  by  indenture  (u} 
u  to  one  for  term  of  his  life,  the  remainder 
"  to  another  in  fee  upon  a  certain  condition* 
w  SfC.  and  if  the  tenant  for  life  have  put  his 
"  seal  to  the  part  of  the  indenture,  and- 
"after  dieth,  and  he  in  remainder  entereth- 
"  into  the  land  by  force  of  his  remainder* 
"  &c. :  in  this  case  he  is  tied  to  perform  all 
"  the  conditions  comprised  in  the  inden- 
u  ture,  as  the  tenant  for  life  ought  to  have 
u  done  in  his  life-time,  and  yet  he  in  the 
"  remainder  never  sealed  any  part  of  the 
"  indenture.  But  the  cause  is,  for  that 
"  inasmuch  as  he  entered  and  agreed  to  have 
"  the  lands  by  force  of  the  indenture,  he  isv 

(0  t  Inst  S30,  b.  (if)  See  s.  375.  as  to  deeds  poll* 
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^  bound  to  perform  the  conditions  within 
u  the  same  indenture,  if  he  will  have  the 
u  lands,  &c." 

And  the  comment  is,  "  albeit  he  in  the 
"  remainder  be  no  p^rty  to  the  indenture, 
"  {the  parties  thereunto  only  being  the  lessor 
and  the  tenant  for  life)  yet  when  he  in  re- 
mainder entreth  and  agreeth  to  have  the 
"  lands  by  force  of  the  (t)  indenture,  he  is 
"  bound  to  performe  the  conditions  con- 
%€  tained  in  the  indenture.  And  here  is  also 
"  a  diversity  to  be  understood,  that  any 
"  stranger  to  the  indenture  may  take  by  way 
"  of  remainder,  .but  he  cannot  in  this  case 
"  take  any  present  estate  in  possession,  be- 
"  cause  he  is  an  estranger  to  the  deed." 

And  Lord  Coke  continues  to  observe,  . 
*"  if  A.  by  deed  indented  betweene  him  and 
**  JB.,  letteth  lands  to  JB.  for  life,  remainder 
"  to  C.  in  fee,  reserving  a  rent,  tenant  for 
"  life  dieth,  he  in  the  remainder  entereth  into 
a  the  lands,  he  shall  be  bound  to  pay  the 
"  rent ;  for  the  cause  and  reason  before 
v  yielded  by  Littleton.  An  indenture  of 
"  lease  engrossed  betweene  A.  of  the  one 
"  part,  and  D.  and  R.  of  the  other  partj 
"  which  purporteth  a  demise  for  yeares  by 
*'  A.  to  D.  and  JR.,  A.  sealeth  and  delivereth 


(r)  l  Inst.  230.  b. 


it 


414  ON  LEASE  AND  RELEASE. 

"  the  indenture  Ao  D.,  and  D.  sealeth  the 
u  counterpart  to  A.,  bttt  E.  did  not  seal  and 
"  deliver  it.  And  by  the  same  indenture  it 
"  is  mentioned,  that  D.  and  R.  did  grant  to 
"  be  bound  to  the  plaintiff  in  twenty  pounds 
*«  in  case  that  certain  conditions  comprised 
"  in  the  indenture.  Were  not  performed.  And 
for  this  twenty  pounds  A.  brought  an 
action  against  J),  onely,  and  showed  forth 
"  the  indenture.  The  defendant  pleaded, 
"  that  it  is  proved  by  the  indenture,  that 
"  the  demise  by  indenture  was  made  to  D. 
"  and  R-*  which  R.  is  in  full  life,  and  not 
*'  named  in  the  writ:  Judgment  of  the  writ. 
"  The  plaintiff  replied  l&at  R.  did  never 
"  seale  and  deliver  the  indenture,  and  so  his 
writ  was  good  against  H).  sole.  And  there 
counsell  for  the  plaintiff  tooke  a  diversitie 
u  betweene  a  rent  reserved  which  is  parcell 
«  of  the  lease,  and  the  land  charged  there- 
"  with,  and  a  summe  in  grosse,  as  here 
the  twenty  pound  is;  for  as  to  the  rent, 
they  agreed  that  by  the  agreement  of  R. 
"  to  the  lease,  he  was  bound  to  pay  it;  but 
"  for  the  twenty  pounds  that  is  a  summe  in 
"  grosse,  and  collateral  to  the  lease,  and  not 
u  annexed  to  the  land,  and  groweth  onely 
"  by  the  deed,  and  therefore  JR.,  said  he, 
"  was  not  chargeable  therewith,  for  that  he 
"had  not  sealed  and  delivered  the  deed. — 
"  But  inasmuch    as   he  had  agreed  to  the 
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t€  lease,     which    was    made    by    indenture, 

he  was   chargeable  by  the  indenture  for 

the  same  summe  in  grosse;  and  for  that 

R.  was  not  named  in  the  writ,  it  was  ad- 

44  judged  that  the  writ  did  not  abate/' 

44  So  where  three  were  enfeoffed  by  deed, 
44  and  there  were  several  covenants  in  the 
44  deed,  on  the  part  of  the  feoffees,  and  only 
44  two  of  the  feoffees  sealed  the  deed,  the 
third  entered  and  agreed  to  the  estate  con- 
veyed by  the  deed,  he  was  bound  in  a 
writ  of  covenant  by  the  sealing  of  his 
companions.  2  Roll.  Rep.  63.  In  38 
Edw.  3.  p.  9*  it  is  said,  that  if  land  be 
leased  to  two  for  years,  and  only  one  puts 
44  his  seal,  but  the  other  agrees  to  the  lease, 
44  and  enters  and  takes  the  profits  with  him, 
44  he  shall  be  charged  to  pay  the  rent,  though 
44  he  has  not  put  his  seal  to  the  deed ;  but 
44  if  there  be  a  condition  comprised  in  the 
44  deed  which  is  not  parcel  of  the  lease,  but  a 
44  condition  in  gross,  if  he  does  not  put  his 
jj  u  seal  to  the  deed,  though  he  be  a  party  to 
14  the  lease,  he  is  not  party  to  the  condi- 
44  tion  (w)" 

And  it  remains  to  be  added,  that  in 
Salter  v.  HedglyQv),  Lord  Chief  Justice 
Holt  held  that  a  party  to  a  deed  cannot 
covenant  with  one  who  is  no  party  to  it; 

(w)  Note  to  l  Inst.  231.  b.  (x)  Carth.  76. 
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but  that  one  who  is  no  party  to  the  deed 
may  covenant  with  one  who  is  a  party,  and 
oblige  himself  by  sealing  of  the  deed. 

The  case  was  to  this  effect : 

In  covenant,  &c.  the  plaintiff  declared 
that  (the  defendant)  by  a  certain  writing 
made  (at  such  a  day  and  place)  the  coun- 
terpart of  which  is  sealed  with  the  seal  of 
Ridgty  himself,  and  this  is  produced  in 
court,  reciting  as  followeth:  imprimis  (here 
all  the  deed  was  recited)  and  the  breach  as- 
signed was,  that  one  Rock  had  not  paid  rent 
to  the  plaintiff, 

The  defendant  craved  oyer  of  the  deed, 
which  was  entered  in  these  words,  and  it 
was  to  the  effect  following,  (viz.)  "  Articles 
41  of  agreement  made  between  John  Sailer, 
44  of  the  one  part,  and  Charles  Rock  of  the 
44  same  county,  baker,  (but  did  not  say  of 
"  the  other  part)  as  followeth;  imprimis. 
44  That  the  said  John  Salter  doth  for  himself, 
"  his  heirs  and  assigns,  set  and  let  one 
44  house  or  tenement    called,    &c.  unto  the 

said  Charles  Rock  for  the  yearly  rent  of, 

&c.  payable  quarterly.  And  whereas 
"  the  aforesaid  Charles  Rock  hath  agreed 
"  and  taken  the  house  aforesaid,  paying  th$ 

rent  quarterly,    and    leaving   it    in  good 

repair  ;  and  that  the  said  rent  may  be 
44  satisfied  as  aforesaid,  be  it  known  unto 
44  all  men,  that  f>  John  Ridgly,  do  covenant 
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*  for  myself,  &c.  on  the  behalf  of  the  said 
«  Charles  Rock,  that  is  to  say,  that  the  said 
"  Charles  Rock  shall  pay  the  rent,  and  per- 
"  fonn  the  other  covenants,  &c."  reciting 
them  particularly,  &c.  which  deed  was 
sealed  by  Rock  and  Ridgty:  and  after  oyer, 
the  defendants  demurred  generally. 

And  it  was  argued  for  him  that  he  was 
not  bound  by  this,  covenant,  because  he 
was  not  a  party  to  the  deed ;  and  it  is  a 
rule  in  law,  that  he  who  is  not  a  .party 
to  the  deed,  can  never  give  or  take  any 
thing,  &c.  'except  it  is  by  way  of  remain- 
der, which  is  not  this  case;  and  for  autho- 
rities in  point  the  cases  in  the  margin  were 
cited  (y). 

It  was  argued  for  the  plaintiff  that  this 
deed  was  in :  the  nature  of  two  deeds,  upon 
one  and  the  same  piece  of  parchment  (which 
might  very  well  be,  as  it  was  agreed  on  all 
sides),  and  therefore  the  defendant  shall  be 
obliged  by  it;  and  it  doth  not  appear  in  this 
case,  whether  the  deed  was  indented  or  not, 
so  that  if  it  is  taken  as  a  deed  of  the  first 
person,  and  a  stranger,  he  may  be  very  well 
obliged  by  such  a  deed  to  have  any  thing 
performed  as  a  fidt  jussor,  which  in  former 


(y)  3  Cro.  56.    Skidmore  v.  35a.    Roll.  72.   See  Lev.  138. 

Vandcvestan,    2  Inst.  673.    2  Gilby  and  Copley,  2  Lev.  74, 

Roll.  Abr.  230.    2  Cro.  359.  Cooker  v.  Child, 
Goodman  v.  Knights,   1  Inst. 

VOL.    II.  U 


4l«  08  LEASP  AND  RELXASE. 

• 

days  was  a  customary  form;  and  to  prove 
this  were  cited  the  cases,  in  the  margin  (z). 
And  it  was  also  said  one  who  is  not  a  party 
to  the  deed  may  be  made  an  attorney  by  the 
deed  itself,  to  make  livery  and  seisin  upon 
a  feoffment  (a).  And  where  an  attorney  is 
made  by  a  deed  to  which  he  is  a  stranger, 
the  deed  itself  may  be  by  indenture  as  well 
as  by  deed  poll. 

And  hi  addition  to  the  point  so  ruled  by 
Holt,  Chief  Justice,  the  court  was  clear  in 
opinion  that  the  action  did  lie  against  the 
defendant  upon  this  deed. 

And  it  is  to  be  observed  that  this  case  arose 
on  an  instrument  which  was  not  indented ; 
and  hence  the  observation  of  Holt,  Chief 
Justice,  as  found  in  a  report  of  the  same 
case,  viz.  "  This  doth  not  appear  to  be 
"  an  indenture :  it  is  per  quoddam  scriptum 
"fact,  #c."  In  Shower's  Report  the  opi- 
nion of  Holt,  Chief  Justice,  is  stated  in 
these  terms :  "  Why  cannot  a  man  oblige 
"  himself  by  a  deed,  if  there  be  express 
"  words  for  it,  and  he  seals  it?  Suppose  at 
"  the  end  of  an  indenture  it  be,  '  And  be  it 
44  known  unto  all  men,  that  A.  B.  for  him- 
44  self  covenant,  &c/  and  he  seals  it,  why 
44  not  this  oblige  him  ?  A  man  cannot  take 
"  immediately  where  he    is    not  a  party ; 


(z)  40  Ed.  3. 5.  Fitz.  Ab.  Tit.         (a)  1  Inst.  52,  b. 
Oblig.  16.F.N.B.  146.  b. 
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<*  but  where  do  you  find  that  &  man  cannot 

*  give  without  being  a  party  ?    In  a  deed  of 
"  feoffment,  a  warrant  of  attorney  to  A.  not 

*  a  party,  is  good  now,  though  formerly  held 
"  to  be  otherwise/' 

To  resume  the  general  observations  on 
this  head,  it  is  usual  with  some  gentlemen 
in  describing  the  parties  to  arrange  them 
under  different  heads,  according  to  the  dif- 
ferent characters,  or  the  circumstances  under 
which  they  are  to  act  or  to  grant.  For  in- 
stance, when  A.  is  &  beneficial  owner,  and 
also  a  trustee  with  B.,  they  make  A.  a  party 
of  die  first  part,  and  A.  and  B.  parties  of 
the  second  part:  and  they  observe  a  like 
course  when  one  person  is  to  take  estates, 
or  receive  benefits  under  different  characters, 
or  in  different  modes;  for  example:,  when 
A.  is  to  be  a  trustee  jointly  with  B.  of  one 
estate,  and  a  trustee  jointly  with  C  of 
another  estate,  they  make  A.  and  B.  parties 
in  one  clause,  and  of  one  part,  and  A.  and  C 
parties  in  another  clause,  and  of  another 
part. 

There  is  an  accuracy  in  this  mode  of  prac- 
tice, since  it  opens  to  the  mind  the  different 
operations  of  different  parts  of  the  deed, 
It  also  facilitates  the  remembrance  of  the 
different  characters  in  which  the  parties 
are  acting.  But  the  rule  of  law  does  pot 
require  this  or  any  other  like  arrangement 

E  b  2 
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of  the  parties.  Though  A.  and  B.  are  par- 
ties only  in  one  clause,  they  may  be  grantors 
or  grantees,  covenantors  or  covenantees, 
either  jointly  or  severally;  and  although 
they  are  named  jointly,  and  the  grant  be  to 
one  of  them  separately,  or  the  nomination 
of  the  other  be  a  mere  dead  letter,  still  the 
deed  will  not.  be  in  any  manner  invalidated 

4  ■ 

Sctty,  Of  the  Testatum  Clause. 

In  the  testatum  clause  it  is  usual  to 
express  the  consideration  for  which  the 
release  is  made ;  and  the  mode  of  expressing 
the  consideration  must  be  governed  by  cir- 
cumstances, so  as  to  adapt  the  language  of 
this  part  of  the  instrument  to  the  facts  and 
the  intention  of  the.  parties.  .   ■  # . 

By  the  rules  of  the  common  law  ao  con- 
sideration is  necessary  to  the  validity  of  a 
release,  or  of  any  other  deed.  The  consi- 
deration is  added,  for  the  purpose  only  of 
shewing  the  equitable  title,  or  rebutting  the 
presumption  which  would  raise  a  resulting 
use  or  resulting  trust,  or  to  shew  on  the  in- 
ternal evidence  of  the  deed,  that  the  -  deed 
was  not  voluntary,  &c.  so  as  to  be  fraudulent 
against  creditors  or  subsequent  purchasers.  . 

That  there  may  be  a  resulting  trust  under 
a  conveyance  by  lease  and  release,  foe  want 
of  a  consideration,  is  perfectly  clear :  whether 
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there  may  be  a  resulting  use,  is  a  point 
which  requires  more  minute  investigation  ; 
.and  on  that  point,  ^ome  observations  will 
be  afforded  in  the  division  which  respects 
•the  declaration  of  use. 

„     Sometimes  the    consideration    is    merely 
nominal. — In  that  case    the  receipt  is  .  ac- 
knowledged very  briefly  by  the  words    44  the 
44  receipt  whereof  is  hereby  acknowledged  ;" 
and  when  the  nominal  consideration  is  paid 
to  several  persons,  the  clause  should  be  in 
,this  form  or  to  this  effect: — "  the  receipt 
< 4?  whereof  respectively  they  do  hereby  re- 
,44  spectively  acknowledge ;"  or  thus,  4i  the 
44  receipt  of  which  said  sums  of  and 

44  to  the  said  respectively  paid  as 

44  aforesaid,    they    respectively    do    hereby 
44  acknowledge." 

When  a  full  and  valuable  consideration 
is  paid,  the  receipt  for  the  consideration 
should  be  expressed  more  fully  as  in  the 
subjoined  clauses,  and  these  clauses  should 
vary  according  to  the  mode  in  which  the 
consideration  is  to  be  paid.  The  fprm  in 
which  the  consideration  is  expressed,  and 
of  these  receipts  are  now  to  be  added. 

* 

m 

m        ■  •  ■  *    .*  %  ■ 

1.  A  simple   Form   of  Consideration   paid 

by  one  to  one. 

In  consideration  of  £  of  lawful  mojxey 

\ofJhe  united  kingdom  of  Great  Britain  and 
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Ireland,  current  in  Great  Britain,  to  the  said 
,  as  the  executrixes  qf  the  will  of  the  said 
,  well  and  truly  paid  by  the  said  , 

immediately  before  the  execution  6f  these  pre- 
sents, with  the  privity,  consent,  and  approbation 
of  the  said  ,  the  husband  of  the  said         , 

and  in  full  for  the  absolute  purchase  of  the 
said  and  the  fce~simpk  and  inheritatwt 

thereof  \    The  receipt  qf   which  said  sum  of 

they  the  said  do  hereby  ac- 

knowledge, and  qf  and  from  the  same  sum  and 
every  part  thereof,  do  hereby  acquit,  release, 
and  for  ever  discharge  the  said  ,  Ms 

heirs,  executors,  administrators,  and  assigns, 
and  every  of  them. 


"When  the  Consideration  is  paid  by  several 
to  several  in  certain  Proportions. 

And  in  consideration  of  the  sum  of  £  qf 

lawful  money  qf  the  united  kingdom  of  Great 
Britain  and  Ireland,  current  in  Great  Bri~ 
tain,  paid  by  the  said  and  in  equal 

moieties,  immediately  before  the  execution  qf 
these  presents  to  the  said  J.  P.  and  M.  his  wife, 
and  P.  and  G.  iti  the  proportions  hereinafter 
mentioned  (that  is  to  say),  as  to  the  sum  qf 
£  being  one  moiety  or  equal  half  part 

of  the  said  ^purchase  money,  or  sum  qf  £ 
to  the  said  J.  P.  and  M.  his  tbife,  or  otie  qf 
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them.      'And  as  to  the  sum  of  £  being 

one  fourth  of  the  said  purchase  money  of  sum 
of  £  to  the  said  p. ;  and  as  to  the  sum  of 

£  being  one  other  fourth  part  and  residue 

of  the  said  sum  of  £  to  the  said  G.  in 

futl,  for  the  absolute  purchase  of  their  respec- 
tive shares  of  and  in  the  said  messuages,  <£c. 
hereby  released  or  otherwise  assured  or  in- 
tended so  to  be,  and  the  fee  simple  and  inheri- 
tance thereof  with  the  appurtenants;  The 
receipts  of  which  said  several  sums  of  £ 
and  £  and  £  >  making  together 

the  sum  of  £  to  the  said  J.  P.  and  M. 

his  wife,  and  to  the.  said  F.  and  G.  respectively 
paid  as  aforesaid,  they  the  said  J.  P.  and  M» 
his  wife,  P.  and  G.  dq  hereby  severally  and  re* 
spectively  acknowledge,  and  of  and  from  the 
same  sums  respectively,  and  every  part  thereof f 
do,  and  each  and  every  of  them  doth  hereby 
acquit*  release,  and  for  ever  discharge  the  said 
and  respectively,  and  their  respective 
heirs,  executors,  administrators,  and  assigns,  and 
every  of  them. 


When    the    Consideration    is     as    to    Part 

secured  by  Bond. 

.  That  in  consideration  that  the  said  bond  of 
the  said  R.  A.  Q.  bearing  even  dote  with  these 
presents*  hath  been  given  and  entered  into,  to 

e  e  4 
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the  said  E,  F.  as  aforesaid,  for  securing  the 
pificipal  sum  of  £  and  interest,    and 

also  in  consideration  of  the  sum  of  £ 
bf  lawful  money  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  current  in  Great 
Britain,  to  the  said  F.  N*  well  and  truly 
paid  by  the  said  R.  A.  C.  immediately  before 
the  execution  of  these  presents;  and  mak- 
ing together  with  the  said  principal  sum  qf 
£  so  secured    by  the  bond  of  the  said 

R.  A.  C.  as  aforesaid,  the  sum  of  £ 
being  the  full  consideration  agreed  to  be 
given  by  the  said  R.  A.  C.  for  the  purchase 
of  the  said  messuage,  fyc.  and  all  the  estate 
and  interest  of  the  said  F.  N.  therein,  dis- 
charged from  any  lien  or  claim  at .  law  or  in 
equity,  by  reason  that  part  of  the  said  consi- 
deration is  secured  by  the  said  bond  of  the  said 
R.  A.  C.  to  the  said  E.  F»  and  not  paid :  The 
receipt  of  which  said  sum  of  £  she  the 

said  E.%F.  doth  hereby  acknowledge,  and  of  and 
from  the  same  sum  and  every  part  thereof  doth 
hereby  acquit,  release,  and  for  ever  discharge 
the  said  R.  A.  C?  his  heirs,  executors,  admi- 
nistrators, 'and  assigns,  and  every  of  them. 


Another  Form. 

That    in  consideration  of  the  said  sum  of 
320  /.  paid  by  the  said  C.J.  to  Messrs.  S.  D. 
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and  S.  in  part  of  the  said  sum  or  purchase 
money  of  1,600/.  and  paid  by  th$m  to  the 
said  I.  S.  and  I.  B.  with  such  consent  Qt\d  appro- 
bation as  aforesaid ;  And  also  in  consideration 
of  the  further  sum  of  1,280/,  of  lawful  money 
qf  the  united  kingdom  of  Great  Britain  and 
Ireland*  current  in  Great  Britain,  residue  of 
the  said  sum  of  1,600/.  to  the  said  I.  S.  and 
I.  B.  well  and  trtdy  paid  by  the  said  C.  J.  im- 
mediately before  the  execution  qf  these  presents, 
with  the  privity ,  consent,  and  approbation  qf  the 
said  CLC.  and  which  said  several  sums  of  320/. 
and  1,280/.  making  together  the  said  sum  qf 
1,600/.  have  been  paid  to,  and  are  received  by 
the.  said  I.  S.  and  I.  B.  in  part  satisfaction 
and  part  discharge  of  the  principal  money  and 
interest  now  due  and  owing  to  them  on  the 
mortgage  or  security  made  to  them  and  tlie 
said  R.  M.  and  F.  C.  as  aforesaid,  and  as  to 
them,  and  also  the  said  C.  C.  are  in  fuU  for 
the  absolute  purchase  of  the  messuage,.  §c. 
hereby  released  and  covenanted  to  be  surren- 
dered or  otherwise  assured  or  intended  so  to 
be;  the  receipt  of  which  said  sums  of  320/. 
and  1,280/.  making  together  the  said  sum  of 
1,600/.  they  the  said  I.  S.,  I.  B.,  and  C.  C.  do 
hereby  severally  acknowledge,  and  of  and  from 
the  same  sum  and  every  part  thereof  ,  do  hereby 
acquit,  release,  and  for  ever  discharge  the  said 
C.  J.  his  heirs,  executors,  administrators  and 
assigns,  and  every  of  them. 
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Another  Form. 

That  in  consideration  of  the  premises,  and 
for  and  in  consideration  that  the  sum  of  3,620  L 
of  lawful  money  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  current  in  Great 
Britain,  is  to  be  paid  to  the  said  T.  M.  and 
S.  D;  S.  immediately  after  the  sealing  and 
delivery  of  these  presents  by  the  scad  Ac- 
countant General  of  the  said  Court  of  Chan* 
eery,  by  his  cheque  or  note  on  the  Governor  and 
Company  of  the  Bank  of  England,  being  the 
said  sum  of  3,620/.  raised  in  such  mdntier  as 
is  hereinbefore  mentioned  or  recited,  pursuant 
to  the  direction  of  the  said  order  of  the  11th  day 
of  July  last ;  the  receipt  of  which  said  sum  of 
3,6001.  the  said  T.  M.  and  S.  D.  S.  are  to 
acknowledge  by  a  memorandum  to  be  indorsed 
on  these  presents ;  and  of  and  from  the  same 
sum  when  paid,  and  every  part  thereof,  they 
the  said  T.  M.  and  S.  B.  S.  da  and  each  of 
them  doth  declare,  that  the  said  Accountant 
General  of  the  said  Court  of  Chancery,  and 
also  the  said  Lord  R.  his  heirs,  executors,  ad- 
ministrators, and  assigns,  and  every  of  them, 
shall  be  acquitted,  exonerated  and  discharged 
for  ever  by  these  presents ;  the  same  sum  of 
being  in  full  far  the  absolute  purchase  cf  the 
inheritance  of  the  fee-eimple  in  possession  of  the 
said  hereditaments  and  premises  hereinafter 
described,  and  intended  to  be  hereby  granted 
and  released. 


i 
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Another  Form. 

And  in  consideration  of  the  sum  of  £  of 
lawful  money  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  current  in  Great  Britain* 
to  the  said  well  and  truly  paid  by  the 

said  immediately  before  the  execution  of 

these  presents,  on  the  nomination  and  at  the 
instance  and  request  of  the  said  testified  by 

his  executing  these  presents,  and  in  part  of  the 
principal  monies  and  interest  nod)  due  and 
owing  to  the  said  on  the  security  of  the 

several  mortgages  made  to  him  as  aforesaid,  and 
in  full  for  the  absolute  purchase  of  the  fee* 
simple  and  inheritance  of  the  said  freehold  and 
topyhold  lands  and  hereditaments  hereinafter 
described,  and  hereby  released,  and  covenanted 
to  *  be  surrendered  or  otherwise  assured,  or  in- 
tended so  to  be,  discharged  of  arid  from  the  pay- 
ment of  all  or  any  part  of  the  residue  of  the 
same  principal  money  and  interest,  or  any 
contribution  oh  account  thereof;  the  receipt  of 
which  said  sum  of  £  the  said  dttth 

h&eby  acknowledge,    tmd    of  and  ftm  thk 
Mtoe  and  roefy  part  theredf,  doth  hereby  acquit* 
+etoote>  and  for  ever  discharge  the  Said 
hisfato,  executors,  administrator*  aHd  assign*, 
and  every  of  them. 

And  thdfe  #>rm§  vary  with  <tibe  circum* 
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stances  to  a  degree  which  will  be  as  infinite 
as  the  transactions  of  mankind  admit — and 
often  the  motives  to  settle,  to  bar  intails, 
&c.  &c.  are  expressed  as  the  consideration. 

Formerly  the  practice  was  for  each  person 
to  give  a  separate  and  distinct  acknowledg- 
ment for  the  consideration  paid  to  him 
respectively. 

In  modern  practice,  it  is  more  usual  for 
the  several  persons  to  whom  distinct,  sums 
of  money  are  paid,  to  acknowledge  the 
receipt  of  the  sums  paid  to  them  respec- 
tively by  one  and  the  same  clause,  as  shewn 
in  one  of  the  forms  already  given. 

The  acknowledgment  of  the  receipt  is 
merely  a  formal  and  not  an  essential  part  of  a 
deed.  Little  or  no  advantage  is  derived  from 
it.  The  only  real  use  of  it  is  to  enable  the 
releasee  to  plead  the  receipt,  and  the  super- 
added release  in  bar  to  any  action  for  the 
consideration  fnoney  (a)* 

To  the  receipt  in  the  body  of  the  deed  is 
usually  added,  a  receipt  to  be  indorsed  on 
the  deed.  This  receipt  is  more  necessary 
and  useful  than  the  acknowledgment  in  the 
body  of  the  deed,  since  this  receipt  is  re- 
garded by  courts  of  equity ;  insomuch  that 
when  the  receipt  is  signed,  it  is  not  incum- 
bent on  a  future  purchaser,  unless^  circum- 

(a)  Thurk  v.  Maditon,  Styles,  46s.    . 
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stances,  as  notice,  &c.  &c.  impose  on  him 
the  duty  of  further  investigation,  to  inquire 
whether  in  fact  the  purchase  money  has 
been  paid.  On  the  other  hand,  the  want  of 
this  receipt  is  implied  notice  that  the  pur- 
chase money  remains  unpaid,  and  that  the 
lands  remain  charged  in  equity  with  the 
payment  of  the  consideration. 

In  deeds  of  modern  date,  therefore,  care 
should  be  taken  that  the  receipt  for  the 
consideration  money  is  indorsed  and  signed, 
or  that  distinct  evidence  can  be  given  of  the 
payment  of  the  purchase  money. 

The  want  of  this  receipt  on  deeds  of 
ancient  date,  is  not  so  material ;  especially 
if  the  possession  has  gone  with  the  deeds : 
From  the  length  of  time  the  payment  of  the 
Consideration  money  will  be  presumed. 

Also  when  it  is  stated  in  the  recital  of 
deeds,  that  the  consideration  has  been  paid  at 
a  former  period,  and  the  conveyance  is  in 
consideration  of  payment .  having  been  so 
made,  it  is  neither  usual  or  formal,  to  add 
a  receipt  by  indorsement.  The  receipt  as 
acknowledged  in  the  body .  of  the  deed,  or 
the  recital,  which  is  evidence  of  such  receipt, 
has  all  the  effect  in  equity,  which,  would  be 
.  ascribed  to  a  receipt  by.  indorsement.  The 
reason  which  introduced  the  practice  of 
indorsing  the  receipt,  does  not  apply  to  a 
case  attended  with  these  circumstances. 
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* 

It  is  wall  known  that  deeds  are  frequent- 
ly executed  before  the  purchase  money  has 
been  paid ;  and  in  equity,  the  payment  of 
the  money  might  be  enforced,  although  the 
receipt  of  it  be  acknowledged  in  the  body 
of  the  deed,  when  in  fact  the  payment  was 
never  made*    This  rule  of  courts  of  equity 
introduced  the  general  practice  of  indorsing 
the  receipt  on  the  deed ;  and  the  omission 
to  indorse  the  receipt,  and  consequent  depas- 
ture from  general  practice,  is  deemed  by  a 
court  of  equity,   implied    notice   that  the 
purchase  money  has  not  been  paid*     It  is, 
however,  merely  implied   notice:  payment 
may,  therefore,  be  proved,   although  there 
be  no  receipt  for  the  money  indorsed  on  the 
deed.      Such  evidence  will  be  an  answer  to 
the  presumption  raised  in  favour  of  the  seller 
from  the  omission  to  take  die  receipt:  and 
although  a  receipt  should  be  iigaed,   yet 
the  purchaser  and  the  land  he   has  pur- 
chased while  it  remains  in  bis  handa  will  be 
liable  in  equity  till  the  money   has  been 
paid*     Unless  it  can  be  made  but  as  a  fact 
that  the  lien  was' not  to  subsist,  equity  will 
affect  a  future  purchaser,  who  takes  with 
notice  that  the    purchase  money   remains 
unpaid  (a).    The-  difference  between  ike  two 
eases  is,  when  there  is  a  receipt  indorsed  on 
the  deed*   future  purchasers  may  rely  4m 

(a)  Macreih  *•  Synmds,  15  Ve*.  309. 
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such  receipt,  unless  they  can  be  affected  with 
notice,  that  the  seller  retains  an  equitable 
lien ;  but  when  the  deed  is  expressed  to  be 
in  consideration  of  a  sum  of  money  paid  at  the 
time  of  the  execution,  and  no  receipt  is  in- 
dorsed on  the  deed,  or  a  receipt  is  indorsed 
and  not  signed :  this  omission,  as  it  affords 
ground  for  a  suspicion,  so  it  raises  the  pre- 
sumption, that  the  seller  retains  his  equitable 
lien.     This  omission  of  a  form  observed  in 
general  practice,  is,  in  the  view  of  a  court  of 
equity,  that  species  of  notice  which  will  im- 
pose oil  the  purchaser  the  obligation  of  tak- 
ing care  that  the  purchase  money  has  been 
or  shall  be  paid.    For  this  reason,  also,  it  is 
usual  in  abstracts  to  state  at  the  foot  of  the 
abstract  of  each  deed,  that  a  receipt  is  in- 
doraed,  &c.  and  by  Whom  it  is  signed. 
'    A  very  common  method  also  of  express- 
ing the  consideration  when  paid  to  several 
parties,  used  to  be  to  insert  the  considera- 
tion paid  to  each  person  immediately  be- 
fore the  words  of  grant  proceeding  from 
that  person :  so  that  the  consideration  was 
-  expressed  in  different  clauses,    severed  by 
interposed  words  of  grant :  thus — >"  The  said 
"  in  consideration  of         hath,  &c.  and 

"  the  said  in  consideration  of        hath, 

"  &c  "  or  thus :  u  in  consideration  of 
u  tile  said        hath,  Sec.  and  in  consideration 
"of       the  said        hath,  ftc  " 
In  modern  practice,  except  in  very  pftr- 
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ticular  cases,  it  sis  usual  to  express  the  con- 
sideration in  clauses  immediately  succeeding 
each  other,  so  as  to  make  the  different 
clauses  of  grant  follow  each  other  without 
any  interruption  from  interposed  clauses 
respecting  the  consideration. 

Forms  are  given  in  the  examples  which 
are  exhibited. 

It  is  immaterial  in  point  of  effect,  whe- 
ther the  one  form  or  the  other  form  be 
adopted :  the  present  practice  has  the  ad- 
vantage of  rendering  the  deed  more  formal, 
and  its  objects  and  effect  more  simple  and 
obvious. 

Besides,  a  deed  so  prepared,  is  best  adapt- 
ed to  its  recital  in  future  deeds,  and  to  the 
detail  of  the  title,  when  it  shall  be  Intro- 
duced into  an  abstract.  These  considera- 
tions are  always  deserving  of  attention  to 
those  who  aim  at  utility,  and  who,  in  pre- 
paring deeds,  look  to  the  future  rather  than 
the  present. 

In  the  testatum  clause,  the  releasor  ought 
to  be  named  as  the  releasor ;  and  the  words 
of  grant  ought  to  be  inserted.  If  the  release 
be  made  at  the  instance,  or  under  the  direc- 
tion of  any  person,  beneficially,  interested, 
such  direction,  &c.  should  also  be  expressed. 

But  although  there  be  an  omission  of  the 
name  of  the  releasor,  yet  if,  from  the  context 
of  the  deed,  it  be  manifest  in  point  of  inten- 
tion who  is  the  releasor,  the  omission  of  his 
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name  will  not  vitiate  the  deed.  Therefore, 
where  a  deed  was  made  between  A.  and  JB. 
and  it  was  witnessed  that  in  consideration 
of,  &c.  did  grant,  &c.  to  B.  &c.  Though 
the  name  of  A.  as  grantor  was  omitted,  and 
there  was  no  blank  for  his  name,  the  court 
supplied  the  omission. 

And  as  the  court,  in  order  to  support  the 
deed,  has  supplied  the  name  of  the  grantor, 
so  it  has  rejected  the  name  of  a  person 
expressed  by  mistake  to  be  the  grantee. 

Thus,  in  Spyoe  again&t  Topham(b)9  there 
were  indentures  of  lease  and  release,  bear- 
ing date  the  23d  and  24th  days  of  March, 
1781,  the  release  being  of  three  parts,  be- 
tween ft.  Thickston,  of  the  first  part,  J.  Top- 
ham,  druggist,  of  the  second  part,  and  G« 
Bass,  described  as  a  person  named  in  trust 
for  the  said  James  Topham,  of  the  third  part ; 
and  in  consideration  of  seven  hundred 
pounds  to  the  said  Thickston  paid  by  the 
said  Topliam,  and  of  ten  shillings  to  the  said 
Thickston  mentioned  to  be  paid  by  Bass,  he 
the  said  Thickston,  did  at  the  request,  and 
by.  the  direction  and  appointment  of  the 
said  Topham,  testified  as  therein  mentioned, 
grant,  bargain,  sell,  release  and  confirm 
unto  the  said  James  Topham  in  his  actual 
possession,  &c.  and  to  his  heirs  and  as- 
signs for  ever,  two  messuages,  &c.    To  have 

(*)  3  East,  "5- 
YOL.  II.  F  J? 
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and  to  hold  the  same  unto  the  said  Bass,  his 
heirs  and  assigns:  To  the  use  of  such  per* 
son  or    persons,    and   for    such   estate    or 
estates,  and  in^  such  manner  as  he  the  said 
Topham,  during  his  life,  should  by  any  deed 
appoint,   and  for  want  thereof,  To  the  use 
of  the  said  Topham  and  Bass,  and  the  heir* 
and  assigns  of  the  said   Topham  lor  everj 
the  estate  of  the   said  Bass  being  in  trust 
for  the  said  Topham,   his  heirs  and  assigns 
for  ever.    The  lease  for  a  year  was  made 
between  the  said  TBekston,  of  the  one  part, 
and  the  said  Bass,   of  the  other  part;    and 
thereby    the   said    Thichston,    in  considera- 
tion of  five  shillings  to  him  paid  by  the  said 
Bass,  did  bargain  and  sell  to  the  said  Boss, 
his   executors,   administrators,   and  assigns, 
all  the   said   premises,   to  hold    the   same 
to  the  said   Bass,  his  executors,   &c.  from: 
the  day   next  before  the   day  of  the  date^ 
thereof,  for  the  term  of  one  year  at  a  pep^ 
per-corn  rent ;  to  the  intent,  that .  by  virtue 
thereof,    and  of  the  statute  for  transferring 
uses  into  possession,- he  the  said  Ba$s  might 
be  in  actual  possession  of  the  premises,  and 
be  thereby  enabled  to  take  a  grant  and  re^ 
lease  of  the  reversion  and  inheritance  there* 
of,  to  him  and  his  heirs ;  to  and*  upon  suck 
uses,  &c.  as  should  be  declared  by  the  said 
indenture  of  release.  ;  <       ' 

It  was  admitted,  that  the  only  objection 
to  the  defendant's  title  was  in  the  insertion 
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Of  the  name  of  J.  Tophato,  as  releasee,  in- 
stead of  G.  Bass,  in  the  indenture  of  24th 
March,  1781.  The  question  for  the  court 
was,  whether  the  defendant  could  make  a 
good  title  to  a  purchaser  J?  if  he  could,  a 
verdict  to  be  entered  for  the  defendant;  if 
not,  the  verdict  for  the  plaintiff  to  stand. 

The  case  cited  for  the  plaintiff  was  Cro. 
Eliz.  903, 4;  and  the  cases  cited  for  the  de* 
fendant  were,  Co*  Litt.  7.  a*  Shep.  Touch. 
75.  Butler  v.  Elton,  Gary's  Rep.  in  Cha.  122, 
and  Eries  v.  Lambert,  Alleyn,  41,  to  shew 
that  a  grant  is  good,  although  the  name  of 
the  grantee  be  omitted  in  the  premises  of  the 
deed,  provided  it  be  mentioned  in  the  ha- 
bendum* 

Lord  Ellenborough,  Ch.  J.  gave  the  judg- 
ment of  the  court ;  declaring  the  cases  cited 
were  perfectly  satisfactory  in  authorizing 
the  court  to  put  a  construction  on  the 
deed,  in  support  of  it,  which  from  from  the 
reason  and  good  sense  of  the  thing,  the 
court  would  probably  have  done,  without 
such  authorities. 

In  Trethewy  v.  Elksdon  (c),  the  indenture 
was  made  the  20th  day  of  September,  &c. 
between  Nicholas  Cossen,  Sec.  of  the  one 
part,  and  Elizabeth  Cossen,  &c.  and  Nicho* 
las  Cossen,  the  younger,  son  of  the  said  JE/t- 
iabeth,  of  die  other  part;  and  it  witnessed, 

9 

\ 

•*  ■  ■     I  (c)  9  Ventria,  1-411 
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that  whereas  the  said  Elizabeth  Cossen  had 
given  and  surrendered  into  the  hands  of  the 
said  Nicholas  Cossen,  one  indenture  of  lease 
of  an  annuity,  dated  the  15th  March, 
1657,  of  ten  pounds  yearly,  going  out  of 
all  that  his  barton  and  demesne  called 
M ulden,  for;  a  term  yet  to  come,  as  in  and 
by  the  said  indenture  of  lease  more  fully 
and  at  large  appeareth,  hath  given,  granted, 
and  confirmed,  and  in  and  by  these  pre- 
sents,; doth  give,  grant,  and  confirm  unto 
the  said  Elizabeth  Cossen,  her  heirs  and  as- 
signs,  by  these  presents,  one  annuity,  &o. 
to  have,  receive,  and  take  yearly  the  said 
-annuity  to  the  said  Elizabeth  Cossen  and 
Nicholas  Cossen,  the  younger,  and  the  survi- 
vor and  survivors  of  them  at  the  usual* 
feasts,  &e. 

And  it  was  argued  for  the  plaintiff, .that 
there  was  no  sufficient  grant  by  this  inden- 
ture; for  it  is  said  to  be  made  between 
Nicholas  of  the  one  part,  and  Elizabeth  and 
Nicholas  Cossen,  junior,  of  the  other  part, 
and  then  recited  the  surrender  of  a  former 
grant;  after  which  came  these  words,  "  hath 
"  given  and  granted,  and  by  these  presents 
"  doth  give  and  grant,  &c."  and  no  grantor 
named. 

,  But  the  court  were  of  opinion  as  to  the 
rbatter,  that  it  was  a  good  grant,  the  inden- 
ture being  between  Nicholas  Cossen,  of  the 
one  part,  and  Elizabeth  of  the  other  part; 
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«tad  then  after  a  recital  saith,  "  hath  given 
**  and  granted  to  Elizabeth,  &c/'  that  must 
foe  taken  that  Nicholas  Co$sen>  hath  given 
and  granted. 

The   usual  words  of  grant  in  this  assur- 
ance are  as  to  trustees,  "  bargain,  sell,  and  , 
"release,"  and  ,as  to  persons  beneficially  in- 
terested as  owners,    "  grant,   bargain,   sell, 
44  release,  and  confirm." 

The  formal  and  more  efficient  words  sure 
**  release  and  confirm/'  Either  of  these  ex- 
pressions mil  be  effectual  for  the  object  to 
be  attained :  even  if  both  ihese  words  should 
be  omitted,  either  of  the  other  words  would, 
k  is  apprehended,  enable  the  grantee,  being 
tfhe  owner  of  a  particular  estate  capable 
of  enlargement,  to  plead  the  deed  as  a  re- 
lease. 

When  the  grant  is  made  at  the  request  or 
under  the  direction,  &c.  of  any  person,  the 
request^  &c.  are  generally  introduced  in  this 
form: — 

"  The  said  at  the  instance  and  re- 

u, quest,  and  by  the  direction  and  appoint- 
*'  ment  of  the  said  A.  B.  and  with  the  pri- 
<*  vity,  consent,  and  approbation  of  the 
"  said  C  -D.  testified  by  their  respectively 
"executing  these  presents,  hath  granted, 
"  &c.  and  by  these  presents,  doth,  &c." 

Formerly,  it  was  usual  to  repeat  this 
clause  after  the  words  of  grant  in  the  past 
^nd  also  in  the  present  tense. 

f3 
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But  by  adding  the  words  of  direction; 
&c.  immediately  before  the  words  of  grant 
in  the  past  tense,  the  language  of  direction, 
&c.  equally  governs  the  words  in  the  present? 
tense. 

This  is  then  the  more  neat,  and  now  the 
more  usual  mode  of  introducing  the  clause 
of  direction,  &c.  It  avoids  a  repetition, 
which  is  always  ungraceful  to  those  who  read 
legal  instruments. 

When  there  are  several  grantors,  the 
clause  of  grant  is,  in  more  correct  practice, 
introduced  by  words  of  joint  and  several 
grant,  viz.  the  said  A.  B.  C.  D.  and  E.  F* 
have,  and  each  and  every  of  them  hath 
granted,  &c.  and  by  these  presents  do,  and 
each  and  every  of  theiji  doth,  &c.  And 
frequendy  different  grantors  are  arranged 
in  classes,  so  as  to  shew  the  different  cir- 
cumstances under  which,  and  the  different 
characters  in  which,  the  grantors  act.  A  com* 
plex  form  is  added,  as  best  illustrating  the 
utility  and  eyen  the  object  of  this  arrange- 
ment. In  exercising  powers  given  to  several 
persons  jointly,  no  words  of  severance,  as 
in  the  case  of  a  joint  and  several  grant,  are 
used. 

In  this  clause  also,  the  releasee  ought  to 
be  named.  This  is  proper,  though  not  ab- 
solutely necessary.  It  was  formerly  the 
opinion,  that  though  ^  grant  might  be 
good  without  an  habendum,  an  habendum 
could  not  be  good  without  a  grant.     As  far 
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as  respects  the  grantee,  the  law  to  be  col* 

lee  ted  from   Spyve  v.  Topham  (d)*  and   the 

cases  there  cited,  is,  that  though  the  gran* 

tee  be  not  named  in  this  part  of  the  deed, 

or  though  some  other  person  be  named  by 

mistake,  yet  the  grant  will  be  good,  if  from 

the  context,  and  in  particular   the   haben* 

dum,    &c*    the    intended    grantee    can    be 

ascertained  beyond    all    reasonable  doubt; 

and  if  the  grant  be  to  several,  and  some 

of  them  only   are   capable  of  taking,  the 

grant  will  be  good  to  those  alone  who  are 

^capable. 

It  is  also  usual  to  express  in  this  clause 
the  words  of  limitation  when  an  estate  in 
fee  is  to  be  conveyed.  This  is  only  a  for- 
mal part  of  the  deed,  nor  is  it  necessary 
when  there  is  an  habendum,  since  the  ha- 
bendum  is  in  point  of  law  the  proper  part 
of  the  assurance  for  introducing  the  words 
of  limitation.  It  is  the  office  of  the  pre- 
mises to  name  the  grantee,  and  describe 
the  parcels,  and  of  the  habendum  to  limit 
the  estate. 

But  it  may  be  observed,  that  if  the  ha- 
bendum be  inconsistent  with  the  grant  in 
the  premises,  the  grant  in  the  premises  will 
prevail,  and  the  habendum  be  rejected  (b). 
•  * 

(d)  3 East.  1 15.  98.      Auditor    Kings    Case, 

(e)  Sheppard's  Touchstone,     cited  8  Rep.  56. 
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Therefore,  if  a  grant  be  made  to  A.f  and 
his  heirs;  habendum  to  him  for  his  life,  or 
to  him  and  his  executors  for  years;  the 
grant  will  prevail,  and  the  habendum  be 
rejected. 

Whenever  the  grant  in  the  premises  can 
be  rendered  consistent  with  the  limita- 
tions in  the  habendum,  the  words  in  the  , 
grant  will  be  qualified  by  the  words  in  the 
habendum  (/).  The  rule  is,  that  where  a 
deed  speaks  by  general  words,  and  after- 
wards descends  to  special  words,  if  the  spe-» 
cial  words  agree  to  the  general  words,  the 
deed  shall  be  intended  according  to  the 
special  words  (g). 

Thus  if  a  grant  be  to  A.  and  his  heirs, 
habendum  to  him  and  the  heirs  of  his 
body  {h)9  or  habendum  to  him  and  his  heirs, 
during  the  life  of  some  other  person  or  se- 
veral persons :  in  the  former  case  only  an 
estate  tail,  and  in  the  latter  case,  only  an 
estate  for  life  or  lives  will  pass,  because  in 
both  these  instances,  the  word  '*  heirs,"  in 
the  habendum,  is  rendered  consistent  with 
the  word  "  heirs"  in  the  grant  (i). 


if)  S  Rep.  154,  b,  (1)  Grant  to  two,  Habendum 

(g)  7  Edw.  3.    Mortimer'*  to  one  for  life,  remainder  to 

Case,  8  Rep.  154,  b.  another.    Shep.  Touch.    109, 

(k)  Co,  Lit.  si.    8  Co.  154.  Co.  Litt  183, 

Moor,  87.    Cro.  Jac.  476. 
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And  when  the  grant  and  the  habendum 
import  the  gift  of  different  estates,  as  a 
grant  to  B.,  and  the  heirs  of  his  body, 
habendum  to  him  and  his  heirs,  an  estate 
in  tail  will  pass  by  the  grant  in  the  premises, 
and  the  remainder  in  lee  will  pass  by  the  ha* 
bendum(&). 

It  would  have  been  the  reverse  if  the  grant 
had  been  to  A.  and  his  heirs,  habendum  to 
him  and  the  heirs  of  his  body,  for  the  haben- 
dum would  have  qualified  the  grant 

So  the  habendum  may  destroy  the 
effect  of  the  grant,  and  render  void  a  deed 
which  without  the  habendum,  would  have 
been  good :  as  when  a  grant  is  made  to  A. 
for  his  life,  or  to  A.  and  his  heirs,  with- 
out any  habendum  (/),  the  grant  may  ope- 
rate according  to  the  intention  of  the 
parties ;  but  by  the  addition  of  an  haben- 
dum. To  hold  from  a  day  to  eome,  or  from 
an  event*  thus  importing  to  pass  an  estate 
of  freehold  under  the  rules  of  the  common 
law,  and  to  commence  in  future,  which  is 
contrary  to  the  rules  of  that  law,  the 
habendum  will  destroy  the  effect  of  the 
grant,  and  the   deed  cannot  operate  either 


(*)  a  Co.  55.     Hok   171.        (f)  Co.  Litt  *i,  a.    8  Rep. 
Cro.  Eliz.  954.    9  Co.  476.     154,  a.    Shep.  Touch.  108, 
2  Lev.  339.  *    .. 
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under  the  grant,  or  under  the  haben- 
dum (m).  Also  the  habendum  may  regulate 
and  modify  the  language  of  the  grant,  as. 
in  the  instance  of  a  grant  to  two,  habendum 
to  one  for  life,  remainder  to  another  in  tail 
or  in  fee ;  and  in  the  instance  of  a  grant  to 
two  persons  of  lands,  habendum,  one  moiety* 
to  one  in  fee,  and  the  other  moiety  to  the 
other  in  fee. 

As  it  is  the  proper  office  of  the  premises 
of  a  deed  to  name  the .  grantee,  and  of  the 
habendum  to  limit  the  estate,  it  is  highly 
expedient  to  observe  this  regulation,  so  as  to 
introduce  the  limitation  of  estate  into  the 
habendum  without  attempting  to  express 
the  estate  in  the  premises*  General  conve- 
nience enforces  this  regulation.  It  facili- 
tates practice;  it  aids  the  judgment;  it 
assists  the.  memory;  it  enables  men  of  ex- 
perience to  perform  their  duty  with  dispatch 
and  with  judgment.  And  each  of  these 
considerations  is  of  importance  to  the  public 
as  Well  as  the  individual  practitioner. 

3dly,  The  lease  for  a  year  is  generally  re- 
cited in  this  part  of  the  release.  Some- 
times, though  not  very  frequently,  it  is  re- 

(m)  Baldwin's  Case,*  Rep.  *$.     55.    ist  resolution.     Hogg  v. 
Shep.  Touch.  169.   1  Inst  183*     Cross,  Cro.  Eliz*  254. 
.  («)  Buckler's  Case,  d  Rep. 
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cited  .after  the  clause,  "All  the  reversion/' 
It  is  immaterial  in  what  part  of  the  deed 
this  recital  is  introduced.  But  as  it  is  more 
generally  expected  to  find  this  clause  in 
this  part  of  the  assurance,  there  is,  with  a 
view  to  practice  and  professional  habits,  a 
^convenience  in  having  it  inserted  in  this  part 
of  the  deed. 

It  is  observable  also,  that  the  recital  k 
only  a  formal  and  not  an  essential  part  of 
the  release ;  for  if,  in  point  of  fact,  there  foe  a 
lease,  it  is  of  no  consequence  that  the  reci- 
tal is  omitted.  The  object  of  the  recital  is 
to  make  it  evidence  of  die  lease  as  against 
the  releasor,  and    those    who    claim  under 


In  practice  it  is  doubted  by  some  gentle-? 
men  of  experience,  whether  this  recital 
operates  by  way  of  evidence  or  estoppel ;  and 
those  who  think  .that  it  operates  by  way  of 
estoppel,  contend,  that  in  recovery  deeds,  and 
as  against  the  issue  in  tail,  or  the  persons  in 
remainder  or  reversion,  the  recital  Cannot  be 
used,  since  persons  of  this  description  claim 
under  the  original  donor,  and  are  not  bound 
by  estoppel*  But  considering  the  recital  a& 
evidence  only,  and  not  as  estoppel,  there 
does  not  seem  to  be  any  well  founded  rea- 
son against  the  admission  of  this  evidence, 
in  a  question  in  which  the  issue  are  con? 
£ernf  d,  or,  as  in  the  case  of  recovery  deeds, 
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the  reversioners  or  remainder-men  are  in* 
terested.  There  is  an  incongruity  in  admit- 
ting that  the  release  is  operative  at  the  time 
of  suffering  the  recovery,  and  inoperative 
at  a  future  day,  under  the  same  identical 
evidence. 

In  Ford  v.  Lord  Grey  (0),  it  was  resolved 
that  the  recital  of  a  lease  in  a  deed  of  re- 
lease, is  good  -evidence  of  a  lease  against  the 
lessor,  and  those  that  claim  under  him.  In 
Salkeld,  there  is  a  report  of  the  same  case  (jp). 
There  is  the  qualification,  that  as  to  others 
it  is  not  evidence,  without  proving  that 
there  was  such  a  deed,  and  that  it  has  been 
lost  or  destroyed. 

The  cases  on  this  point  with  their  dis- 
tinctions will  be  found  in  Com.  Dior.  Evid, 
B.5. 

By  an  act  of  parliament*  in  Ireland,  a 
recital  of  a  lease  for  a  year  is  conclusive 
evidence  of  such  lease,  and  no  lease  is  pre- 
pared. In  some  of  the  West  India  islands 
also,  and  particularly  in  Jamaica,  no  lease 
for  a  year  is  used. 

When  a  recital  of  a  lease  for  a  year  is  in- 
troduced, it  should  be  in  this  form ; 

In  the  actual  possession  of  the  said 
now  being,  in  virtue  of  a  bargain  and  sale 
thereof  made  to  him  by  the  said 
in    consideration    of  Jive    shillings,  paid    to 

(?)  <>  Mod.  44.  (p)  1  Salt.  285, 
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each  of  them  by  the  said  ity  inden- 

ture, bearing  date  an  the  day  next  before  the 
day  of  the. date,  and  executed  before  the  exe- 
cution of  these  presents  for  one  whole  year,  to 
be  computed  from  the  day  next  before  the 
day  of  the  date  of  the  same  indenture  of  bar* 
gain  and  salef  and  by  force  of  the  statute 
made  for  transferring  uses  into  possession.  ■ 

Or  it  should  be  with  such  variations,  as 
the  circumstances  of  the  case  may  re- 
quire. It  should  express  by  whom  and  to 
whom  the  bargain  and  sale  is  made,  and  on 
what  consideration;  and  that  by  force  of 
the  statute  of  uses  the  grantee  is  in  the 
actual  possession* 

The  expression,  however,  that  the  grantee 
is  in  the  actual  possession,  is  not  strictly 
correct.  The  bargain  and  sale  gives  the 
estate  only,  not  the  possession.  Any  lan- 
guage which  shows  that  the  grantee  has 
a  vested  estate  for  one  year,  will  be  more 
correct ;  but  an  attempt  to  change  the  pre- 
sent form,  would  meet  with  opposition,  and 
would  not  be  productive  of  any  benelit,  ex- 
cept under  the  rule,  qui  bene  distinguet  bene 
dociu 

Let  it  also  be  observed,  that  when  a  con- 
veyance is  made  by  a  corporation  by  lease 
and  release,  and  the  lease  is  perfected,  as  in 
prudence  it  ought  to  be  by  entry,  the  re* 
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cital  in  the  release  of  the  lease  for  a  year 
should  advert  to  and  notice  the  entry,  in- 
stead of  referring,  as  is  usual  in  ordinary 
cases*  to  the  statute  of  uses.  The  declara- 
tion also  at  the  end  of  the  lease  for  a  year,* 
instead  of  being  in  the  common  form, 
should  state  that  the  demise  is  made  to  the 
intent  that  by  virtue  of  these  presents,  and 
an  entry  to  be  made  by  force  of  the  grant 
or  demise  hereby  made,  the  said 
(the  grantee)  may  be  in  actual  possession, 
&c.  (p). 


44hly,  Of  the  P  artels* 

No  part  of  a  deed  requires  more  atten^ 
tion  than  that  which  contains  the  parcels. 

In  all  cases  care  should  be  taken  that 
all  the  lands  intended  to  pass,  are  includ- 
ed ;  and  that  no  lands  are  included  except 
those  intended  to  pass;  and  the  lease  and 
release  should  severally  contain,  either  in 
words  or  in  substance,  precisely  the  same 
parcels:  general  or  comprehensive  terms, 
should  receive  minute  attention,,  to  guard 
against  mistakes  in  this  particular. 

(p)  Buckler9*  case,  2  Rep,  55.     1st  Resolution.   Hogg  v.  Crest, 
Gro.  Eliz.  354. 
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f  At  law  no  more  will  pass  than  is  well 
described;  and  all  that  is  described,  and 
that  the  grantor  is  competent  to  convey, 
will  pass. 

As  between  a  seller  and  his  heirs,  and  a 
purchaser  and  his  heirs,  a  court  of  equity 
will  correct  any  error,  by  supplying  the 
omission  of  any  parcels  by  mistake,  or  de- 
creeing a  reconveyance  of  parcels  included 
in  the  conveyance,  but  not  intended  to 
pass. , 

But  (3)  the  issue  in  tail,  or  persons  in 
remainder,  are  not  bound  to  supply  any 
omission.  This  is,  often,  relevant  and  mate- 
rial, in  regard  to  the  effect  of  recovery 
deeds. 

In  general,  it  is  right  to  adopt  the  de- 
scription contained  in  the  former  deeds,  un- 
less on  account  of  a  division  of  an  entire 
thing,  as  a  manor  or  farm,  into  parcels,  such 
description  would  be  irrelevant.  When 
such  subdivision  takes  place,  the  new  de- 
scription should  be  made  as  simple  as  may 
be,  and  the  attention  should  be  directed 
to  select  those  circumstances  of  description 
which  will  distinguish  the  property  from  any 
other. 

After  enumerating  the  parcels  by  their 
denomination,    as    a    manor,     farm,    &c. 

■  » 

4 

(q)  In  a  conveyance  by  tenant  in.  taij.     ;    \ 
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the  leading  circumstances  of  description 
are  numbers,  quantities,  natae*  local  situa- 
tion, as  to  township,  parish,  &c.  occupa- 
tion, rent,  abuttals,  or  boundaries;  or  the 
like ;  and  in  case  any  words  are  u$ed  in  re* 
ference  to  a  former  description,  these  words 
should  make  the  reference  as  clearly  and 
distinctly,  and  at  the  same  time  as  simply 
as  may  be.  Complexity  and  accumu- 
lation of  description  should  be  studiously 
avoided. 

In  general,  descriptions  which  depend  on 
words  of  reference  involve  too  much  lan- 
guage, and  accumulate  description  on  de- 
scription, until  they  have  rendered  the 
description  so  complex,  as  to  be  hardly  in- 
telligible :  at  all  events,  to  be  intelligible 
only  by  a  great  exertion  of  the  mind,  and 
a  minute  comparison  between  the  words 
of  reference  and  the  different  circumstances, 
facts,  &c.  brought-  within  the  compass  of 
the  terms  of  reference;  and  frequently  an 
error  in  any  one  branch  of  the  descrip- 
tion will  destroy  the  effect  of  the  grant, 
since  the  description  cannot  be  made  out 
by  evidence. 

When  a  new  description  is  adopted,  it  is 
prudent  to  take  the  most  obvious  circum- 
stances of  certainty,  as  the  foundation  and 
ground-work  of  the  description :  thus 
"  All  that  messuage,  tenement,  and  farm, 
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called  ,  situate  in  the  parish  of         , 

in  the  county  of  :  which  said  heredi- 

"  laments  do   consist,    &c.   or  do   contain, 
&c.  and  were    formerly  the   inheritance, 
&c.  or  were  late  in  the  occupation,  &c." 
The  advantage  of  adopting  this  mode  is, 
that  the  subsequent  part  of  the  description 
is  independent  of  the  former  part  of  it,  and 
therefore,    though    the  subsequent  circum-. 
stances  of  description    may  be  erroneous, 
this  error  will  not  vitiate  the  grant,  since 
that  which  is  certain  of  itself,  cannot  be 
destroyed  by  that. which  is  uncertain,  false, 
or  insensible.      And  it  is  a  general  rule, 
that  when  the  first  and   material  circum- 
stances of  the  description  are  true,  a  false' 
addition  does  not  affect  the  validity  of  the1 
grant  (r).    The  maxims  are,  falsa  demonstra- 
tio  non  nocet :    nil  facit  error,    nominis  cum 
de  persona  [or  de  re]  constat.     Veritas  nominis 
tillit  errorem  demonstrations. 

When  circumstances  of  demonstration 
are  added  to  a  description  which  is  cer- 
tain, the  sole  Object  is  to  distinguish  the 
particular  lands  from  others,  to  which  the 
description  might  otherwise  apply;  or  to 
express  the  intention  of  the  parties  respect- 
ing the  quantities,  &c.  or  to  give  a  history 

(r>  Bacoa  s  Maxims,  No.  13     And  see   Doe   v.   Grcaikead  » 
aad  25.     Shop.  Touch. .  246.     8  East,  91. 

VOL.  II.  G  ~G 
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Qf  the  i  deduction  of  the  title  from  owner 
to  owner;  or  to  connect  ]the  title  untie* 
tjiedqediu  preparation,  with  the  title  under 

former  con v-eyanjce?,  wiUs^  &Ci.  ...■„• 

In.  general,  purchaser?  are.  very  anxious 
tp  have  a  new  description  of  the  parcels 
they  purchase,  so  as  to  adapt  the-  deacripr 
tipn  to  the  present  circumstances  of  the 
property.,    ,  ■  i :      -    :  v 

This  is  done  in  one  of  two  modes,  either, 
.  1st,  By  describing  the  parcels  by,  their 
old  description,  and  then. adding  a  decla- 
ration to  this  effect,  ?'  Which  :sajd  mesr 
"  suages,  &c.  are  now  better  known  or 
'?  distinguished  by  the.  several  names, 
*'  quantities,  and  other  certainties  herein- 
"  after;  mentioned,  that  is  Jto  say,  AH,  &c." 
or,,  2dly,  The  modern  description  is  first 
inserted,  and  this  is  the  more  correct  form : 
and  then  a  declaration  to  this  effect  is  added, 
u  Which  said  are.the  same 

"  as  wece  comprised  in  certain  indentures, 
"  &c.  and  were  there  described  as,  &c." 
[here  insert  the  old  description,]  All, 

But  this  object  is  frequently  more  con* 
cisely  and  H»ore  neatly  attained,  by  the 
mo4e  of  referring  to  the  parcels,  in  the  re- 
citals of  former  conveyances:  for  instance, 
a  recital  that  by  indentures  of  lease  and  re- 
lease, bearing  date,  &c.  and  made,  &c.  all, 
&c.  either  taking  the  parcels  fully,  with  the 
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additional  clause,  "which  said  messuages* 
"  &c.  are  the  same  messuages,  &c.  as  are 
"  hereinafter  described)  qnd  hereby  released, 
"  &c  "  or  which  is  still  preferable,  "  divers 
"messuages,  &c.,  therein  particularly  men- 
"  tioned  and  described,  being  the  same 
"  messuages,  &c.  as  ai:e  hereinafter  describ- 
ed, and  hereby  released,  fcc  or  [as  the 
u  circumstances  require]  comprising  among 
"them  the  messuages,  &c.  hereinafter  de- 
*'  spribed*  &c." 

In  modern  practice,  schedules  for  the  de- 
scription of  parcels  are  made*  as  will  after- 
wards be  noticed,  the  me^ns  of  simplify- 
ing the  form  and  the  language  of  deeds. 

The .  general  rule  13,  that  there  must  be 
a  sufficient  certainty  of  the  land?  conveyed  ; 
and  if  there  be  an  uncertainty  respecting 
the  parcels,  the  deed  will*  as  to  these, par- 
cels, and  so  far  as  the  uncertainty  exists, 
be  void.  . 

The.  rule  of  law,  however,  Is,  that  "  cer* 
"  turn  est  quad  cerium  rtddi  potest."  For  this 
reason  it  is  immaterial  whether  this  cer- 
lainty  be  in  the  deed  as  a  substantive  o* 
independent  description,  or  depends  on  a 
reference  to  some  other  deeds, .  or  to  facts 
pr  other  circumstances:  and  the  descrip-i 
tion  may  be  by;  a  reference  to  a  description 
contained  in  other  deeds, .  as  "  all  those  mes« 
"  suages,  &c,  which  were  comprised  in  cer- 
"tain  indentures,   bearing  date,  &c.   and 

g  o  2 
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"  thereby  conveyed,  &c.  to  and  to  the  use 
"of,&c/' 

But  this  is  an  inconvenient  and  objec- 
tionable mode  of  description,  since,  in  or- 
der to  give  application  to  the  language  of 
the  deed,  and  the  certainty  of  the  parcels, 
the  deeds  themselves  to  which  the  refer- 
ence is  made,  must  be  produced  and' 
proved ;  at  least  in  the  cases  of  titles  de- 
pending on  modern  deeds. 

In  the  case  of  a  reference  to  ancient 
deeds,  perhaps  evidence  that  the  lands  have 
been  held  under  the  deeds  to  which  the  re- 
ference is  made,  would  be  received,  with- 
out proving,  or  even  producing  the  ancient 
deeds :  and .  the  objection  does  not  exist 
when  the  deeds  containing  the  reference 
are  indorsed  on  the  deeds  containing  the 
description  to  which  reference  is  made. 

The  objection  also  is  in  a  great  measure, 
if  not  wholly  obviated,  in  most  instances, 
by  a  previous  recital,  which  contains  a 
description  of  the  parcels,  and  th  u  as 
between  the  parlies  contains  a  positive  cer- 
tainty, except  so  far  as  the  issue  in  tail,  or 
persons  in  remainder,  may  be  affected  by 
the  question.  On  this  point  the  observation 
applied  to  the  recital  of  a  lease  for  a  year, 
in  the  release,  will  be  equally  relevant  to 
any  other  recital.  The  observation  of 
Lord  Chief  Justice  Holt,  applicable  to  this 
point,,  and  it  embraces  a  general  rule,  is, 
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"a  general  recital  is  not  an  estoppel,  but 
,"  the  recital. of  a  particular  fact  is  (*)." 

Nor  is  the  objection  of  so  much  force 
when  the  description  refers  to  a  fact  capa- 
ble of  proof,  as  a  descent,  seisin,  occupa- 
tion, and  the  like, 

.  As  often  as  there  are  various  recitals  in 
a  deed,  with  reference  to  a  deduction  of 
the  title  to  different  parcels,  the  more  sim- 
ple, neat,  and  accurate  mode  is,  to  insert 
the  parcels  comprised  in  each  class  of 
deeds,  in  a  distinct  schedule,  and  to  make  a 
reference  from  time  to  time  in  the  recital, 
and  also  in  the  grant  to  the  appropriate 
schedule:  thus  the  recital  will  be  to  this 
effect :  <€  Whereas  by  indentures,  &c.  bear- 
ing date,  &c.  and  made,  &c.  all,  &c.  which 
.are  comprised  and  described  in  the  first 
schedule  to  these  presents,  with  their 
rights,  members,  and  appurtenances,  were 
"  assured,  &c."  Or, when  the  circumstances 
require  it,  the  recital  will  .  assume  this 
form :  "  Whereas,  by  indentures,  &c.  bear- 
♦"  ing  date,  &c.  and  made,  &c.  divers  here- 
"  ditamentt,  and  among  them,  all  those,  &c. 
"  comprised  in  the  first  schedule  to  these 
"  presents,  were  assured/'  And  then  the 
schedule  will  omit  all  the  parcels  in  the 
recited  deeds,  except  those  which  are  the 


(*)  i  Shower,  57.    Salter  ▼.  Ridley y  cited  l  Saund.  .8.  .Holt. 
2io%    1  Inst.  Ja. 
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subject  of  the  deed  under  preparation;  The 
other  recitals  will  proceed 'in* 'like  manner; 
adapting  the  recital  to  (he  rircuiftfetancesu 

-  -  The  grant  4will { be  *  by  words :  of  reference 
to  the  description' in  the  schedules,  and  wifl 
be  governed  by  the  intention  of  the  parties. 
In  general,  it  will  be  to  this  effecU  ViAti. 
l<#  those,  the  messuages,  &c.  which  are  men- 
M  tiofted  *bad  •described  ill  theitfirst,  second^ 
"  and  third  schedule^  i»*hese  presents,  and 
*' every  part*  &civ  j-  ; r.  in  >;  •.  .■  *_.; 
11  In  case  'the  general  words  proper  for  the 
parcels  in  each  schedule,' we  wadded  in' that 
schedule,  then  the  reference  will  be  to*  the 
right*','  members,  and  appurtenances,  by 
general  words  thus:  after  the  words  ^  every 
"part  and  parcel  of  the  same,"  adding; 
u  with  the  rights* 'inembeiv  &nd  >appur- 
Xi  tenanc^s;"  but- when^ts  more  frequently 
happeUsy 'the  general  words  am  not  inserted 
in  the  schedule,  the  general  words)  *ho&ld 
be  introduced  into  the  body  of  the  deed^in 
the  same  manner  and  in  the  same  »form;  as  if 
the  description  of  the  parcels  had  been*  in- 
serted in  the*  body  of  the  deed,  i»  the  clause 
containing  the  grant,  i  «.  -   .  .  :h-j  ■* 

-  While  adverting*  to  this  subject,  it  will  be 
proper  'also*  to  notice,  that  sometimes -<the 
ancient  description,  afld  sometimes* the  mo- 
dern description,  is  for  convenience  thrown 
into  a  schedule,  instead  of  being  contained 
in  the  body  of  the  deed.  Simplicity,  and 
a  desire   to  keep  the  deed  in  a   state  to 
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be  intelligible,  with  greater  ease,  'are  the 
6bjects  in  vtew;1  and  no  persoris,  except 
those'  who  h&v6  had  experience  on  this 
subject,  can  fully  appreciate  the  practical 
convenience  of  these  and  the  like  arrange- 
ments. One  caution,  however,  which  is 
rttrelj  observed,  is  deserving  of  notice  in 
this  place:  whenever  4faete  is  one  descrip- 
tion dependent  titi  another,  or  connected 
with  ft,  care  muscle  token*  to  guard'  agaitist 

Aflective  description;  And  ftith  Jthat  view,' 
there  should  be1  udded  some  words  of  re- 
ference to  embrace  the  lands  coht&ined  in 
the  mddtem,'  or  in  the  ancient  description; 
to  which  reference  is  made,  eithef  for  iden^ 
tity,  or  for '  greater  certainty :  for  instance, 
Supposing '  the :  conveyance  to  be  of  u  all 
"' those  lands  heretofore  described,  as  *".  ;w 
with  a  reference*  to  them,  as"  nbw  better 
known  or  distinguished  by  the  names  of 
?  or  the  grant  is  of  "  all  those'  '  now 
"  called  •'  ;  which  tfaid  "f  Ut  ,  wfere 
44  fonherly  described  as  ••  '  or  were  for- 
"  nierly  known  by  the  names,  &c.  'cOfctairi- 
H  edih>  the*  schedules;"  in  each -of  thfese  irt^ 
stances  there  should  h&  ulterior  ^fords  of 
descripti6n,  for  the  pdrposte  of  compre-' 
hending,  as  the  case  may  require,  any*  par- 
cels contained  in  the  ancient  Or  the  fnoderri 
descriptions,  which  may  iiot  have  been 
effectually  comprised  by'  the  efficient  part 

g  g  4 
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of  the  description.  Such  additional  clause 
may  be  in  these  terms,  or  to  this  effect: 
"  And  all  other  the  messuages,  &c,  which 
u  are  comprised  or  described  in  the  sche- 
"  dules  to  these  presents,  and  not  herein- 
"  before  released  or  otherwise  assured ;"  or, 
44  All  other  the  messuages,  &c.  comprised 
"  in  the  description,  lastly  hereinbefore 
"  contained,  and  not  hereinbefore  releas- 
"  ed  of  otherwise  assured/'  The  nece&- 
sity,  or  at  least  the  expediency  of  such 
additional  clause  of  description,  arises  from 
the  consideration,  that  an  additional  de- 
scription referred  to  for  the  purposes  merely 
of  certainty  or  of  identity,  cannot  giv^ 
to  the  terms  of  description  any  effect  be- 
yond their  own  genuine  import ;  conse- 
quently the  circumstances  of  identity  or 
description  cannot  be  made  to  comprehend 
lands  which  are  clearly  and  beyond  all  doubt 
omitted. 

For  example,  suppose  three  farms  are 
intended  to  be  conveyed,  and  they  are  call- 
ed A.9  B.,  and  C,  and  were  formerly  de- 
scribed as  D.,  £.,  and  F. ;  and  the  grant  is 
of  all  those  farms  called  A.  and  JB.,  and  the 
reference  is,  by  these,  or  the  like  terms, 
"  which  said  farms  were  formerly  called, 
"  JD.,  £.,  and  F.n  It  is  obvious,  that  this 
demonstration  or  addition  is  false;*  and  it 
is  apprehended  that  the  false  demonstra- 
tion or  addition  cannot  extend  the  words 
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of  description  in  the  grant  beyond  their 
actual  import,  since  k  is  as  probable  that 
the  farm  C.  may  have  been  omitted  out  of 
the  grant  by  design,  as  that  the  farm  F. 
may  have  been  inserted  in  the  enumeration 
of  the  circumstances  of  demonstration  with 
an  intention  to  include  it- 

In  assignments  of  leaseholds  the  prevail- 
ing practice  is  to  introduce  the :  parcels 
id.  the  recital  of  the  lease;  but  in  convey* 
ances  of  the  inheritance,  it  is  always  desira- 
ble, when  the  circumstances  will  adniit  of 
that  arrangement,  to  introduce  the'  descrip- 
tion of  the  parcels  into  the  operative  part 
of  the  deed. 

.  But,  even  in  conveyances  in  fee,  particu- 
larly in  re-conveyances  by  trustees  or  mort- 
gagees, it  is  common  to  insert  the  parcels 
in  the  recital,  and  to  convey  them  by  words 
of  reference  to  the  description  in  the 
recital 

»  * 

Trustees  and  mortgagees  frequently  ob- 
ject, under  the  advice  of  cautious  practi- 
tioners, to  convey  by  any  other  description 
than  the  identical  description  contained  in 
the  deeds  of  conveyance  to  them,  or  those 
under  whom  they  claim.  In  such  cases,  it 
is  advisable  to  add  to  that  description, 
words  ;to  comprise  .lands,  &c.  which  have 
become  subject  to  the  same  uses  .since 
the  creation  of  the  trust  or  mortgage ;  thus, 
^  All  mepsuages,  &c.  which  by  exchange, 
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"  allotment, '  or  otherwise,  are  subject  at 
"  law  Or  in  equity  to  the  udes  or  6ststtM 
"  affecting  the  messuages,  &c;  hereinbefore 
"  described,  or  atay-ofthem/' 

The  observations  peculiarly  proper  to 
the  description'  of  parcels  an  vecovety 
deeds,  will  be  found  in  the  chapter'  on 
Recoveries.  "  ?::•.; 

When  freehold  and  copyhold  lands  are 
intermixed,  care  must  be  taken:  nfet  to  ifi- 
dude  the  copyhold  lands  in  the  opetfatitfe 
part  of  the  grant :  or  if  they  are  included  by 
general  words,  as  parcel  of  a  fhrm  or  -closer 
Sec. •  they  should  be  expressly  excepted: 

In  many  instances,  experience*  proves  it 
to  be  impossible  to  distinguish  the  <^ee- 
hold  from  ther copyhold  i  lands,  and  'it  XHay 
happen  *hatisotnerK)f  the  laftds  to  bb  par-t 
ticularly  described  are  of  copyhold  temkig} ' 
so^  that  the  exception  tf  <  the  rU  tfould  hie 
inconsistent  with  the  grant,  and  for  thkt 
reason  the  exception  be  void.  '    ' 

To  i  obviate  thi*  difficulty,  the  grant  it- 
self should  be  of  *  All  such  and  so  many 
M:  and*  such  parts  as  are  of  freehold  and  not 

of  copyhold,'  or  '^customary  ^  tebure,   of 

and  in; all,  &c"  adding  a  foil  descrip^ 

tionof>aU  the<iparcels,  including  freehold 

and  copyhold;  lands;  or  inserting  such  par- 
cels in  a  scheduler    . .  ;     y.    ~  >  >    j» 

Som  e  times  othe.  parcels  are  so  circumstan- 
ced, particularly  in*'  cities  'and  fo#ns, 


« 

«« 


ON  LEASE  AND  RELEASE,  400 

in  common  field  lands,  that  it  is  almost 
itapossibie  to  describe  thenv  accurately ;  Or 
iftbey  could  be^Ccurately  described,  the 
description;  would  run  iirto  a  grea*  and -in- 
convenient length.  ;    •  > 

fa-cases  wf  this  sort,  a  map  or  plan  may 
with  great  ct>menieHde  and  propriety,'  be 
wsed  or*  referred*  to*  as  part  of  the  descrip- 
tion of  the  parcels.  >       ■ -*-•:  '•''.  - -i 

<  In  that  case,  the  reference  to  the  map  or 
plato  may  be  rifede'  by  ^  clause  to  thi^  ef- 
fect: *  which  said  hereditaments  are  more 
#€l  particularly  delineated  or  described  in 
w  the  map  or  plan  thereof,  written  in  tho 
"  margin  or  [according  to  the  feet]  contained 
"  in  the^  -schedule  'to  r  these  presfcfcrtV  ;or 
w  ih  :the  schedule  hereunder  written,  or 
"  heretffito  atfneked."  In  this  instance  also; 
there  should  -  be  •  general  words  to"Octa- 
prebend  all  the -parcels  iih  the  map,  so  ;as 
to  embriaccT  those  parcels,  if  any^which  may 
have  been  omitted  out  of  the  description 
in  the  grant.       ■'    t{  -l   A  -•'  '■•-'• 

;  Sotnetimfes,  and  particularly  in  titles  de- 
pending on  terms  for  years,  it  is'  ithpofcsible 
from  the  confusion  of  Iwundaries^or  oihfer- 
frise,  to'show'iO'What  parcels  the  descrip- 
tion in  the-  ancient  deeds* ;  is  applicable.  ••  As 
often  >  **s  '  this  ^  dffifetofry  o$cu*,  differtfw 
modes  ef  pjfectice>  dre  observed.  - '  '  .; «  j  *  ■ . .  j 
1  'Sometimes*  ^Ihd  -deed  -creating  the  lease 
recites  the  parcels  fully,  as  in  the  lease ;  and 
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the  parcels  which  are  sold,  and  are  to  he 
assigned,  are  described  either  in  the  recital 
of  the  purchase  deeds,  or  some  other  recital, 
or  stated  in  a  schedule,  and  the  assignment 
will  be  made  of  "  all  such  and  so  many 
"  and  such  part  of  the  hereditaments  com- 
"  prised  in  the  said  indentures  of,  &c.  and 
"  thereby  demised,  &c.  as  are  comprised  in 
"  the  said  hereinbefore  recited  indentures/' 
or  according  to  the  circumstances  "  in  the 
"  schedule  hereunder  written,  or  hereunto 
*c  annexed;"  or  some  other  terms  erf  refer- 
ence adapted  to,  the  circumstances  of  the 
cases  should  he  used.  *  . 

At  other  times  the  parcels  to  be  conveyed 
are  described  fully  in  the  operative  pai;t  of 
the  deed ;  and  words  of  qualification  to  this 
effect  are  added  :  "  or  such  and  so  many  and 

such  parts,  &c.  of  the  said  messuages,  &c. 

as  are  comprised  in  the  said  term,  and  be- 
"  came  vested  in  the  said,  &c."  either  by  the 
means  aforesaid,  or  any  other  means. 

For  a  variety  of  forms  of  this  sort  see 
the  precedents,  to  be  introduced  into  the 
next  volume. 

.  In  deeds  of  partition  and  settlement  it  is 
usual  to  have  a  general  description  in  the 
operative  part  of  the  deeds,  and  a  more  de- 
tailed and  minute  description  in  the  decla- 
ration of  uses.  .  This  becomes  necessary 
when  by  reason  of  a  new  arrangement  of 
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the  parcels  into  farms,  &c.  the  old  descrip- 
tion is  inapplicable  to  the  allotments. 

A  preferable  mode  seems  to  be  to  allot 
the  lands,  and  describe  the  lands  in  each  al- 
lotment fully  in  a  separate  schedule,  and  to 
convey  all  the  lands  comprised  in  the  sche- 
dules ;  and  then  to  declare  the  use  of  the 
lands  in  the  different  schedules,  according 
to  the  agreement  of  the  parties;  by  ap- 
propriate references  to  those  schedules. 

When  exchanges  have  taken  place  either 
under  acts  of  parliament  or  under  other  au- 
thorities, it  is  common  to  grant  the  parcels 
by  their  old  description,  and  to  add  an  ex- 
ception of  all  the  lands  which  have  been 
taken  from  the  grantor  under  the  allot- 
ments, and  to  grant  by  general  words,  or  a 
particular  description,  all  the  lands  which 
have  been  allotted  to  him. 

To  the  particular  description  should  be 
added  the  general  words  of  "  all  messuages, 
"  &c."  or  "  alt  houses,  &c."  or  "  all  ways, 
"  Sec"  adapted  to  the  particular  parcels. 

And  when  the  words  of  description  used 
in  the  deed  under  preparation  embrace, 
under  a  collective  name,  or  general  denomi- 
nation, more  lands  than  are  intended  to  pass, 
there  should  be  an  exception  of  such  of  the 
lands,  &c.  as  are  not  intended  to  be  convey- 
ed. This  exception  should  be  made  by  the 
words  "  excepting,  out  of  the  grant,  Sec" 
hereby  made,  or  some  other-  words  to  that 
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effect  An  exception  isi  particularly  im- 
portant when  there  is  3,  grant  of  a  manor, 
pud  some  of  the  demesnes,  are  .to  reiqain  the 
property  of  the  grantor,  or  are  to  be  con. 
veved  to  other -persons*  .     , 

The  rules  (respecting)  the  exception  (a)  are> 
l4t.  It  must  be  to  the  grantor,  &c.  at  least 
not  to*  a  stronger*  ,  But  it  is  not  necessary 
to  name  any  person*      ,  . ;     . 

2dly.  It  must  be  of  part  of  the  thing 
granted,  or  of  an  easement,  as  a  way,  &c.and 
not  of  a  thing  not. comprised  in  the  grant, 
nor  of  i  a  thing  not  m  esse  (b). .. 

Sdly.  It  must  be  of  a  particular  thing  out 
of  ^property  comprised  under  general  word*, 
or  under  a  general  denomination :  as  a  farm 
out  of  a  manor ;  a  close  out  of  a  farm ;  a 
room  out  of  house ;  or  the  like. 

For  the  exception, of  a  particular  thing 
granted  by  a  particular  name  will  be  repug- 
nant to  the  grant,  and  void  for  that  reason.. 

4thly.  It  must,  be  of  a  thing  capable  of 
being  severed;  and  the  description  of  the 
thing  excepted,  must  be  as  certain  as  if  it 
were  to  be  granted  (c). 

.  After  the  description  of- the  parcels,  the 
clause  of  "  all  the  reversion,  Sec."  is  gene- 
rally added. 

* 

(a)  Co.  Litt  47,  a.    1  Shep.     Uon  and  reservation,  Co. Litt.  47. 
Touchstone,^.  '  '(e)  WtUcn  v.  Armourer,  Sir 

(6)  Difference  between  excep-     T.  Raymond,  207. 
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^This  ia;  a  formal  and  not  &  necessary 
clause.  By  a  grant  of  lands  the  reversion 
<MTi  i  remainder  of<  those  lands  /will  »pass(«J); 
but  laads  in  possession  will  not  pass  by  a 
grant  of  the  reversion  or  remainder  (e)  *  of 
these  lands  j  but  a  reversion  <will  pass  by  the 
name  of  a  remainder,  or  a  remainder  will  pass 
by  the  name  of  a  reversion  (/). 

With  some  gentlemen  it  is  a  practice  to 
grarit  the  reversion  or  remainder,  and  not  the 
lands  themselves,  as  often  as  the  grantor  has 
the  reversion  or  remainder  only.  As  often  as 
this  is  done  care  should  be  taken  that  the 
reversion  or  remainder  is  accurately  de- 
scribed ;  any  important  error  in  the  descrip- 
tion would  vitiate  the  grant;  for  instance, 
when  there  is  hot  any  such  reversion  or 
remainder  as  that  which  is  mentioned  in 
the  grant. 

For  this  reason  it  is  rarely  if  eve*  prudent 
to.  grant  the  reversion  or  remainder  ep 
nomine,  as  the  efficient  part  of  the  descrip- 
tion. 

The  particular  case  in  which-  it  is  conve- 
nient >  and  even  proper  to  ^cant  the  rever* 
$ion  or  remainder  e*  nommc% .  is,  when  the 
grantor  has  several  estates  in  the  same  lands, 


'  (<Q  Plowdfeti,  161.    10  Rep.         (r)  10  Rep.  107,  b.  Vaughan, 
J107,  a.  Vaoghao,  83.  83. 

(/)  Shep,  Touchstone,  84. 
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and  he  wishes  to  grant,  as  he  may  do  (  g),  tine 
of  these  estates,  being  in  reversion  or  re- 
mainder, and  to  retain .  the  other  estates. 
To  grant  the  lands  themselves  would,  un- 
der these  circumstances,  be  to  grant  the 
possession:  however,  even  when  the  lands 
themselves  are  granted,  effect  may  be  given 
to  the  intention  by  a  conveyance  to  uses, 
and  a  proper  declaration  of  the  uses  of  the 
conveyance.  But  particular  care  is  to  be 
taken  to  grant  the  reversion  or  remainder 
only,  when  the  learning  of  merger  would 
apply,  and  would  destroy  contingent  re-r 
mainders,  contrary  to  the  intention  if  seve- 
ral  estates  were  granted. 

When  rents  are  to  be  apportioned,  on 
account  of  the  division  of  the  lands  out  of 
which  the  rents  are  reserved,  a  clause  of  ap- 
portionment may  be  introduced  in  this  part 
of  the  deed  by  a  grant  of  a  portion  of  the 
rent,  and  this  apportionment  may  be  intro- 
duced into  the  grant  in  these  terms :— "  And 
"also  the  yearly  sum  of  ,  being  that 

*  part  of  the  yearly  rent  of  reserved 

u  by  the  said  indenture  of  lease,  bearing 
u  date,  &c.  which  according  to  an  appor- 
"  tionment,  agreed  upon  between  the  said 
**  [grantor  and  grantee]  is  to  be  received  by 
"  the  said  grantee,  his  heirs  and  assigns,  as 
"  from  the  d^y  of  .in  respect  of 

(g)  Co.  lift.  54,  b.  345,  a;     both  estates  passed  by  force  of 
In  the  case  pufin  Co.  Litt.  345,     the  words  totum  statum  suunu 
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**  the  messuages,  &c.  hereby  released* 

*  or  otherwise  assured  or  intended  so  to  be." 

Also  in  this  part  of  the  deed,  the  clause 
of  cM  the  estate  (h).  is  generally  added.  It 
never  should  be  added,  unless  it  be  the  in*- 
tention  of  the  grantor  to  pass  all  the  estate 
vested  in  him.  It  should  always  be  omitted 
when  a  particular  estate  only  is  creating  (i). 

Sometimes,  particularly  in  assignments  of 
leases,  this  clause  has  been  the  operative 
part  of  the  limitation;  and  the  habendum, 
as  being  repugnant  thereto,  has  been  re- 
jected (&).  But  according  to  the  case  of  the 
Earl  of  Derby ^  8  East,  502,  the  habendum 
may  limit  a  particular  estate,  by  way  of  un- 
der lease,  notwithstanding  the  clause  of  all 
the  estate. 

The  latter  determination  very  properly 
construes  the  different  parts  of  the  deed,  as 
amounting  to  a  grant  of  all  the  estate,  viz. 
all  the  ownership,  with  the  qualification  in- 
troduced by  the  habendum,  viz.  during  the 
time  of  the  particular  estate  to  be  created ; 
and  thus  renders  the  several  parts  of  the 
deed  consistent. 

Another  clause  usually  added  in  this  part 
of  the  assurance  imports  a  grant  of  all  the 
deeds,  &c. 

(A)  Co.  Litt  345,  a.  (i)  Jermyn  v.  Orchard,  Show, 

(t)  See  page  179  of  this  vo-     Par.  Cas.  199. 
liiroe. 

VOL.    II.  II  H 
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There  is  scarcely  any  form  which  varies 
more  than  this  does,  in  the  hands  of  different 
gentlemen. 

The  form  in  the  Appendix  has  been  ge- 
nerally approved,  and  seems  to  ascertain  the 
rights  of  the  parties  as  between  purchaser 
and  seller,  according  to  the  general  opinion 
and  practice  of  the  profession. — But  in  mort- 
gage deeds  the  grant  should  be  of  all  the 
deeds  generally,  and  not  of  those  only  which 
concern  the  fands  jointly  with  others  of  less 
value. 

Some  gentlemen  omit  die  clause  of  all 
deeds,  &c.  altogether.  Agreeable  to  the  pre- 
sent understanding  of  the  Profession  con- 
cerning the  right  to  deeds,  this  clause  should 
not  be  omitted. 

According  to  the  case  of  Field  v.  Yea  (/), 
the  deeds  will  belong  to  the  grantor,  if  he 
retain  any  part  of  the  lands,  unless  he  ex- 
pressly grants  the  deeds  by  words,  trans- 
ferring the  property  of  them  to  the  grantee, 
so  as  to  enable  him  to  maintain  an  action  of 
detinue  or  trover. 

For  the  old  learning  respecting  deeds  and 
the  right  to  them,  see  Buckhurst's  case(m). 
The  particular  decision  in  the  case  of  Field 
v.  Yea,  is  not  easily  reconcileable  with  those 
first  principles  of  law,  which  flow  from  the 

(/)  2  Durn.  and  East,  708.  (m)  1  Rep.  1. 
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Tules  of  commutative  justice,  or  with  the 
particular  maxim,  quod  meum  est  sine  facto 
woe  defectu  meo  amitti  vel  in  akum  tramferri 
non  potest.  The  decision  is  tenable  only 
on  the  ground  that  the  property  in  the  deeds 
was  not  fixed,  but  ambulatory ;  leaving  the 
property  to  the  law  of  nature,  qui  capit  ille 
foot. 

Of  the  Habendum. 

The  habendum  consists  generally  of  several 
parts,  viz. 

First.  An  enumeration  of  the  parcels*. 

Secondly.  The  name  of  the  grantee. 

Thirdly.  The  limitation  of  the  estate  in- 
tended to  be  granted. 

Fourthly.  Of  words  of  modification  or 
regulation. 

First.  The  parcels  are  generally  enume- 
rated by  words  of  reference.  These  Words 
of  reference  should  be  sufficiently  compre- 
hensive to  embrace  all  the  parcels ;  and  the 
general  words  used  in  this  part  of  the  deed' 
for  the  purpose  of  enumerating  the  parcels, 
should  be  used  throughout  the  deed  on  all 
occasions  in  which  it  may  be  necessary  to 
refer  to  the  parcels.  In  strictness,  the  enu- 
meration of  the  parcels  in  the  habendum  is 
not  necessary  in  ordinary  cases.  The  only 
case  in  which  it  is  necessary,  is  where  diffe- 

h  h  2 
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-rent  lands  included  in  the  parcels  are  to  Tbe 
granted  for  different  estates,  so  that  it  is  ne^ 
cessary.to  distinguish  some  of  the  parcel* 
from  others,  as  the  forms  in  the  Appendix; 
and  even  under  these  circumstances  one  ha- 
bendum  may  introduce  several  lands  to  be 
held  for  different  estates :  thus  to  have  and 
to  hold  all,  &c.  unto  the  said  his  heirs 

* 

and  assigns,  viz.  as  to  to  him,  his 

heirs  and  assigns  for  ever,  and  as  to 
to  him  and  his  heirs  for  the  life  of 

Secondly.  The  grantee  ought  to  be  named 
in  this  clause.  The  law  will  not  admit  of  the 
introduction,  into  this .  clause  of  a  mere 
stranger  as  a  grantee.  A  stranger,  it  is  well 
known,  -may  be  introduced  to  take  by  way 
of  remainder  after  the  determination  of  the 
estate  of  the  grantee,  so  as  a  particular  estate 
is  limited  to  the  grantee :  and  although  the 
•grant  be-  to  several  persons,  the  haben- 
dum may  either  sever  their ;  tenancy,  or  it 
•may  limit  an  estate  to  one  for  life  or  in  tail, 
with  remainder  to  the  others,  or  it  may 
limit  one  moiety,  to  one  and  the  other 
moiety  to  the  other.  This,  however,  .  is 
more  commonly  done  at  this  day  by  a  decla- 
ration of  the  uses  of  the  .conveyance,  rather 
than  by  the  grant. 

»  Thirdly.  It  is  essential  in  all  cases  in 
which  any  oilier  estate  than  for  life  of  the 
grantee  is  to  pass,  that  words  of  appropriate 
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limitation  should  be  added  to  the  grant ; 
and  they  are  properly,  and  when  omitted 
in  the  former  part  of  the  deed  necessarily, 
inserted  in  this  clause. ;  Of  course  to  pas* 
a  fee,  the  word"  heirs/'  and  to  pass  an 
estate- tail,  the  words  "  heirs  of  the.  body/' 
with  words  of  procreation,  as  'Vto  he  begot- 
ten/' or  the  like  equivalent,  expressions,  and 
with. such- other  additional  .words  as  are  pro* 
per  to  designate '.  heirs  of  a  particular  de-* 
scription,  when  heirs  of  that  description  are 
intended ;  to  take,  must  be  inserted.  And 
when;  a  mere  estate  of-  freehold,  pur  autre* 
vie,  is  to  pass,  the:  limitation  may  be  to  the 
hejrs  or(  to  the  executors  of  the  grantor,  ac- 
cording to  the  intention  of  the  parties. 
Sometimes  the.  limitation  has  -been  to  the 
heirs,  executors,  administrators  and  assigns; 
In  such  case  it  has  been  determined,  that 
the  heir  shall  take  as  special  occupant  in 
preference  to  the  executor,  (p}.  But  it  should 
seem  that,  all  of  an  .  estate*. pur  autre  trie, 
would  pass  by  a- mere  grant  to  the  person* 
without  extending  the  gift  in  terms  either, 

to  the  heirs  or  to  the  executors  or  adminU 
slrators. 

In  creating  an  annuity  in  fee  there  is  the 
peculiarity  that  the  grantor  must  grant  for: 

(/>)  Atkinson  v.  Baker,  4  Durnf.  and  East,  399.. 
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himself  and  his  heirs  (gr),  to  the  grantee  and? 
his  heirs,  in  order  to  make  the  annuity  per* 
petual ;  for  there  cannot  be  an  annuity  in  fee 
unless  the  heirs  of  the  grantor  are  charged 
by  the  grant.  These  observations  apply  to 
an  annuity  in  fee  as  distinguished  from  a  rent- 
charge  in  fee. 

>  In  limiting  estates,  pur  autre  vie,  it  is  the 
more  eligible  way,  if  circumstances:  and  the 
intention  will  admit,  to  limit  the  estate  to 
and  to  the  use  of  the  grantee,  his  heirs,  &c* 
rather  than  Co  make  the  limitation  and  the 
declaration  of  the  use  in  distinct  clauses* 
The  like  observation  is  applicable  when 
several  persons  are  grantees,  and  to  be  te- 
nants in  common.  The  habendum  may  at 
once  be  to  and  to  the  use  of  the  grantees, 
their  heirs,  &e.  instead  of  a  grant  to  them  a» 
joint-tenants  by  the  rules  of  the  common  law* 
with  a  clause  declaring  die  use  to  them  aa 
tenants  in  common. 

.  Observe  also,  that  all  estates  of  freehold 
granted  by  a  common-law  conveyance  must* 
except  in  the  instances  of  things  created 
de  novo*  be  granted  to  take  effect  imme- 
diately. A  grant  either  of  lands  or  of  the 
reversion  of  lands,  or  of  rents  already  created, 
for  an  estate  to  begin  from  a  day  to  come, 


(?)  Co.  Litt!  144,  b.     l  RolL  Abi.  2*& 
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or  on  an  event,  and  which  would  place  the 
freehold  in  abeyance,  is  void  (r) . 

Fourthly.  When  there  are  several  gran- 
tees, and  they  are  to  be  tenants  in  common, 
then  to  control  the  construction  of  law, 
upon  the  grant,  words  of  modification- for 
severing  the  tenancy  must  be  added! 

In  common-law  conveyances*  and' conse- 
quently in  this  assurance  by  release,  which 
k  one  of  them,  the  words  "  to  hold,  &c.  as 
"  tenants  in  common,"  either  with  or  with* 
out  words  negativing  the  joint-tenancy,  must 
be  used ;  but  in  conveyances  to  uses,  3s  far 
as  respects  the  limitation  of  the  use,  and  in 
wills,. words  of  modification,  of  less  definitive 
import^aa  "  equally  to  be  divided,  &c."  will 

suffice  OX 

Under  this  head  it  may  with  propriety  be 
noticed,  that  a  person  who  has  the  fee  (ex? 
eept  it  be  a  fee  derived  from  the  con* 
version  of  an  estate-tail  into  a,  base  fee,)  has 
the  utmost  extent  of  interest  of  which  he  is 
capable :  and  his  estate  doth  not  admit  of 
any  increase  or  enlargement.  It  may  be 
determinable  or  defeasible,  and  these  qua- 
lities may  be  discharged  by  a  release.  Such 
release  operates  by  way  of  extinguishment 
of  right  or  title,  and  not  a  release  in  en- 
largement of  a  prior  estate.    When  an  in- 

(r)    Essay    on    Est.    Chap.  2  Ves.  252.    Bat  see  Cases  and 

"  Freehold."  Opinions,  Vol  ii.  279.    Willes,. 

(«)  Fisher  v.  Wigg,  1  Teere  180,  2  Bro.  C.  C.  233.  3T* 

Will.  14.     Rigdtn  v.  Vallicr,  Rep.  765. 
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strument  operates  as  a  release  by  way  of 
enlargement,  it  transfers  an  estate ;  it  passes 
a  seisin :  in  short,  it  is  a  conveyance ;  and 
hence  the  practice  that  uses  may  be  and  are 
continually  declared  of  a  seisin  transferred 
by  this  assurance;  but  no  use  can  be  de- 
clared on  a  release  of  right  or  title,  or  of 
a  possibility ;  and  of  ■  this  description  is 
a  release  of  the  determinable  or  defeasible 
quality  of  an  estate  in  fee.  There  is  one 
species  of  fee,  however,  whichy  as  already 
noticed,  admits  of  enlargement.  This  is 
the .  particular  case  of  an  estate-tail  con- 
verted into  a  base  or  determinable  fee.    In 

0 

this  instance,  the  base  or  determinable 
fee  may  be  in  one  person,  and  an  actual 
estate  may  be  in  another  person  ;  and  on 
principle,  this  fee  or  particular  estate 
may  be  enlarged  by  the  accession  of  the 
remainder,  or  reversion  in  fee,  which  con- 
fers the:  ulterior  interest;  for  there/  is  an 
estate  to  be  added,  and  it  is  a  distinct 
interest,  and  that  estate  is  in  legal  de- 
nomination larger  than  this  base  or  determi- 
nable fee ;  and  by  the  union  of  the  two  inte- 
rests, the  ownership  under  the  determinable 
fee  may  merge  in  the.  absolute  fee.  This 
case  is  an  exception  to  a  general  rule,  thai 
one  fee  cannot  be  dependant  or  expectant 
on  another  fee.  That  rule  is  universally 
true,  when  understood  with  the  qualifica- 
tion, that  one  fee  cannot,  by  the  grant  of  the 
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party  be  expectant  on  another  fee.  The 
conversion  of  an  estate-tail  into  a  base  fee, 
is  merely  a  consequence  or  conclusion  of 
law.  The  material  diflFerence  is  where  a 
man  grants  an  estate  to  another  and  his 
heirs,  determinable  in  any  manner,  he  re- 
tains merely  a  possibility  of  reverter.  This 
possibility  may  be  released,  to  the  person 
who  .  has  the  determinable  fee,  but  it  does 
not  admit  of  being  granted :  on  the  other 
hand,  an  actual  reversion  or  remainder, 
though  expectant  on  a  base  fee,  derived 
from  an  estate-tail,  confers  an  interest, 
.which  may  be  granted  from  one  person  to 
another ;  and  for  that  reason  may  be  released 
to  the  person  who  has  the  prior  estate  in 
fee.  No  doubt  is  entertained,  that  even 
when  there  is  a  determinable  fee,  an  instru- 
ment in  the  form  of  a  lease  and  release 
would  operate  by  way  of  release  of  the  pos- 
sibility. The  case  is  noticed  only  for  the 
sake  of  a  distinction,  and  to  illustrate  the 
general  principles  which  govern  the  assur- 
ance by  lease  and  release,  as  a  conveyance 
admitting  of  uses  to  be  executed  into  estate, 
under  the  statute  for  transferring  uses  into 
possession. 

Of  the  Declaration  of  Use. 

As  this  species  of  assurance  passes  an 
estate  at  the  common  law,  it , admits  Of  a 
declaration  of  use,  and  the  use  should  al- 
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ways  be  framed  so  as  to  express  the  inten- 
tion of  this  parties.  The  uses-  thus  flowing 
from,  and  goverijed  by  the  intention  of  the 
parties,  vary  so  materially  m  every  instru- 
ment, that  it  will  be  more  proper  to  con- 
sider the  uses  to  be  introduced  in  each  instru- 
ment, in  treating  of  that  instrument,  under 
the  different  heads  of  purchase-deeds,  and 
the  like,  than  to  detain  the  reader  with  a  dis- 
cussion of  the  subject  in  this  chapter. 

However,  the  general  observations  suggest- 
ing themselves*  on  the  circumstances  which 
render  it  necessary  to  resort  to  a  conveyance 
to  uses,  because  the  intention  cannot  be 
accomplished  by  a  conveyance  at  the  com- 
mon law  without  uses,  will  form  an  useful 
part  of  this  Work,  and  will  be  introduced  inta 
this  chapter. 

The  declaration  of  uses  generally,  though 
not  necessarily,  follows  the  habendum.  Some- 
times there  are  several  clauses  of  habendum, 
and  there  will  be  one  entire  declaration  of 
use  of  the  several  estates  passing  by  each 
distinct  habendum.  Sometimes  also  the  uses 
are  declared  distinctly  as  to  different  parts 
of  the  lands,  and  frequently  the  clause  de- 
claratory of  the  use,  finds  its  place  in  some 
other  part  of  the  deed  than  the  clause  im- 
mediately following  the  habendum.  Within 
the  whole  scope  of  the  learning,  more  pecu- 
liarly belonging  to  the  province  of  the  con- 
veyancer, none  is  more  important  to  be 
known  than  that  which  concerns  the  doctrine 
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of  uses :  for  there  are  many  things  which  may 
be  done  through  the  medium  of  a  convey- 
ance to  uses,  which  cannot  be  accomplished 
by  a  conveyance  merely  and  simply  at  the 
common  law ;  consequently  there  are  many 
instances  in  which  it  is  absolutely  necessary 
to  resort  to  the  learning  of  uses  in  framing 
a  conveyance. 

The  following  observations  will  give  a 
general  outline  of  the  more  useful  point* 
arising  out  of  this  important  learning. 

First.  No  one  can  take  immediately  under 
a  grant,  unless  he  be  named  as  the  grantee ; 
and,  as  a  consequence,  a  child  unborn  can- 
not take  the  first  estate  limited  by  the  grant ; 
because  he  is  not  capable  of  being  the 
grantee,  or  of  immediate  livery.  But  a  con- 
veyance may  be  made  to  one  person  to  the 
use  of  another  person,  and  a  child  unborn 
may  be  the  first  cestui  que  use. 

Secondly.  A  man  and  his  wife  are  con- 
sidered in  law  as  the  same  person,  and  from 
the  legal  unity  of  their  persons,  a  grant 
from  a  man  to  a  woman,  being  his  wife,  is 
void.  But  a  grant  by  a  man  to  another 
person  to  the  use  of  his  wife  is  good  :  so  a 
devise  by  a  man  to  his  wife  is  good,  since  a 
will  (does  not  operate  with  effect  until  the 
death  of  the  testator. 

Thirdly.  A  man  cannot  at  the  common 
law  make  a  grant  of  an  estate  of  freehold 
to  commence  m  futuro ;  but  he  can  con- 
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vey  the  land  immediately  to  an  use.  which* 
is  to  give  an  estate  of  freehold  to  commence 
mfutvro. 

Fourthly.  A  man  cannot  .make  a  grant  at 
the  common  law,  reserving  to  himsfclf  a  par- 
ticular  estate,  as  an  estate  for  years,  for  life,: 
or  in  tail ;  but  a  conveyance  may  -  be  made 
to  a  man  to  uses  under  which  he  may  limit 
to  his  own  use  an  estate  for  years,  for  life,  or 
in  tail ;  and?  if  he  declare  some  uses,,  but 
leaves  an  interval  for  the  precise  period  of  his. 
life,  the  use  will  result  to  him  for  that  period. 

Fifthly.  At  the  common  law,  a  man  can- 
not grant  an  estate,  reserving  to  himself  a: 
power  over  that  estate.  All  he  can  do  is  to* 
annex  a  condition  to  defeat  that  estate,  so  as 
to  restore  himself  by  the  operation  of  the 
condition  to  his  own  ownership ;  but  a  con- 
veyance may  be  made  to  uses;  and  under, 
these  uses  the  former  owner  may  reserve  to. 
himself  a  power  of  revocation,  which  in  some 
degree  partakes  of  the  nature  of  a  condition ; 
or  he  may  reserve  a  power  of  new  appoint-* 
ment;  and  under  the  latter  power  he  may 
defeat,  either  wholly  or  partially,,  the  use 
limited  in  favour  of  other  persons. 

Sixthly.  On  a  conveyance  at  the  com- 
mon law,  the  estate  cannot  be  defeated  by 
any  other  means  than  a  condition ;  and  no 
one  except  the  grantor  or  his  representa- 
tives, or  in  some  cases  by  statute  law,  the 
assignee  having  the  reversion  after  a  parti- 
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cular  estate,  can  take  advantage  of  the  cod- 
tlition ; .  but  through  the  medium  of  a  convey- 
ance to  uses,  powers  of  revocation  and  of 
new  appointment  may  be  given,  either  to 
the  grantor  or  a  stranger ;  and  these  powers, 
when  exercised,  will  defeat  the  estates  pre- 
viously limited,  as  far  as  the  estates  shall 
be  affected  by  the  revocation  or  new  ap- 
pointment. 

Seventhly.  A  condition,  except  when  an- 
nexed to  a  lease  for  years,  must  defeat  the 
entire  estate  to  which  it  is  annexed ;  but  a 
power  under  a  conveyance  to  uses  may  not 
only  defeat  the  estate  to  which  it  is  annexed, 
but  it  may  abridge  or  postpone  the  same,  or 
introduce  a  particular  estate  in  derogation  to 
the  former  estate,  so  as  to  defeat  that  estate 
partially,  as  in  the  instances  of  powers  of 
leasing,  jointuring,  &.c.  and  appointments  in 
exercise  of  that  power. 

Eighthly.  No  one  taking  an  estate  by 
grant  at  the  common  law,  can  by  rightful 
alienation  confer  a  title  for  a  longer  time 
than  the  continuance  of  his  own  estate ;  but 
under  uses  in  a  conveyance,  the  owner  of  a 
particular  estate  may  have  a  power  which 
will  enable  him  to  confer  the  right  of  en- 
joyment after  the  determination  of  his  own 
estate,  as  in  the  common  case  of  estates  for 
life,  with  powers  of  leasing,  jointuring,  &c. 

Ninthly.  By  the  rules  of  thp  common 
law,    several    persons,    taking^    at   different 
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times,  on  account  of  their  coming  in  esse  vX 
different  periods,  must  necessarily  take  as 
tenants  in  common.  See  Justice  Windham's 
case*  5  Coke.  But  under  a  conveyance  to 
uses,  several  -cestuis  que  use,  taking  at  several 
times,  because  they  come  in  esse  at  diffe- 
rent periods,  may  take  as  joint-tenants,  and 
the  estate  will  vest  in  those  who  first  come 
in  esse,  subject  to  open  and  devest,  when 
others  come  in  esse.  This  rule  also  extends 
to  wills. 

Tenthly.  By  the  rules  of  the  common 
law,  estates,  to  give  rights  of  enjoyments 
to  different  persons  in  succession,  must  be 
limited  by  way  of  particular  estates  and 
remainders  dependent  thereon,  and  no  es- 
tate can  be  limited  with  effect,  in  deroga- 
tion or  abridgment  of  a  prior  estate;  but 
under  a  conveyance  to  uses,  one  estate  may 
be  limited,  in  derogation  or  in  abridgment 
of  another  estate,  or  so  as  to  defeat  the  same, 
as  in  the  common  case  of  springing,  future* 
or  executory  uses,  under  powers  of  leasing 
and  jointuring,  powers  of  revocation  and  new 
appointment,  powers  of  sale  and  exchange, 
provisoes  of  cesser,  and  powers  for  shifting 
the  estate  on  refusal  to  change  the  name,  or 
on  the  accession  to  an  estate,  &a  Also  an 
estate  may,  in  a  conveyance  to  uses,  be 
limited  by  way  of  interpolation,  so  as  to 
divide  or  separate  two  estates  which  were 
before  immediately  expectant,  one  on  the 
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otter,  as  in  the  example  of  an  estate  for 
life  limited  by  way  of  jointure,  between  the 
estates  of  A.  tenant  for  life,  with  remainder 
to  B.  in  taiL 

Eleventhly.  By  the  rales  of  the  common 
law,  one  fee  cannot  be  limited  after  or  de- 
pendant on  another  fee ;  or  more  generally 
speaking,  no  estate  can  be  limited  after  and 
dependant  on  a  fee  previously  limited ;  but 
in  a  conveyance  to  uses  a  fee  may  be  li- 
mited to  one  person :  and  on  a  given  event 
to  happen  within  the  rule  prescribed  against 
perpetuities,  the  fee,  or  a  particular  estate, 
may  be  limited  to  another  person ;  as  in  the 
common  case  of  settlements  to  the  use  of 
one,  and  his  heirs,  till  marriage,  and  after- 
wards  to  other  persons ;  and  also  the  com- 
mon case  of  a  limitation  to  the  use  of  seve- 
ral persons  in  fee,  with  limitations  over  to 
take  effect  eventually,  either  as  between 
themselves  or  in  favour  of  strangers*  And  it 
follows,  that  in  all  these  and  the  like  cases, 
it  is  necessary  to  resort  to  a  conveyance  to 
uses  to  give  effect  to  the  intention  of  the 
parties,  if  that  intention  is  to  be  accom- 
plished immediately,  without  resorting  to 
any  circuitous  mode ;  as  a  conveyance  upon 
trust,  which  requires  another  conveyance; 
or  the  ancient  practice  of  a  conveyance, 
subject  to  a  condition  which  will  revest  the 
estate  in  the  grantor.  As  a  general  observa- 
tion, to  be  understood*  perhaps,  with  some 
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qualifications,  it  >  may  be  noticed,  that  arty 
mode  of  limitation  warranted  by  a  declara- 
tion of  uses  in  a  conveyance,  may  be  intro- 
duced into  a  will.  The  like  observation,  as 
is  afterwards  noticed,  applies  to  limitations 

» 

of  trust. 

Many  objects  also,  as  the  introduction 
of  powers,  &c.  &c.  may  be  accomplished 
through  the  medium  of  a  conveyance  to, 
uses,  which  cannot  be  accomplished,  or  can- 
not .  be  accomplished  with  equal  certainty 
and  effect,  by  a  bargain  and  sale,  or  cove- 
nant to  stand  seised  to  uses,  being  assurances 
depending  on  contract,  and  giving  uses  with- 
out the  aid  of  a  conveyance.  Fines  and 
recoveries  with,  declarations  of  use,  are,  in 
effect  and  in.  construction,  conveyances  to 
uses.  The  fine,  in  one  case,  and  the  reco- 
very, in  the  other  case,  is  the  conveyance. 

Having  now  stated  the  different  circum- 
stances under  which  it  is  necessary  to  resort 
to  a  conveyance  to  uses  to  give  effect  to 
the  intention'  of  the  parties,  because  the 
same  cannot  be  accomplished  through  the 
medium  of  a  conveyance  simply  at  common 
law ;  several  points  relevant  to  the  doctrine 
of  uses,  and  necessary  to  be  observed  in 
preparing  conveyances  to  uses,  shall  be 
noticed. 

First.  There  must  be  a  seisin  to  serve  or 
supply  the  use,  for  unless  there  be  an  estate 
to  serve  the  use,  no  use  can  arise  to  be  exe- 
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cuted  by  the  statute;  consequently  no  use 
can  arise  from  an  ownership,  which  is  merely 
equitable,  or  from  a  chattel  interest,  or 
an  estate  in  lands,  held  by  copy  of  court 
roll.  Again,  one  man  cannot  covenant  that 
another  shall  stand  seised  to  an  use;  also 
the  same  person  cannot  be  merely  and  sim- 
ply the  owner,  and  also  the  cestui  que  use. 
It  follows,  that  a  conveyance  by  A.  to  B.  in 
fee,  to:  the  use  of  JB.  in  fee,  will  give  the  fee 
to  JB.  at  the  common  law ;  for  there  is  not 
any  use  distinct  from  the  seisin,  or  rather 
because  the  seisin  of  JB.  includes  the  use. 
So,  if  a  lease  be  made  to  A.  to  the  use  of  A. 
for  the  lives  of  himself  and  two  others,  this 
declaration  of  the  use  is,  in  truth,  part  of  the 
limitation.  So  if  a  conveyance  be  made  to 
A.  in  fee,  to  such  uses  as  A.  shall  appoint, 
and  in  default  of  appointment  to  A.  in  fee, 
these  uses  are  void,  since  there  is  not  any 
seisin  to  supply  them,  or  rather  because  A. 
cannot  be  merely  and  simply  a  trustee  for 
himself;  but  a  conveyance  to  A.  in  fee  to 
the  use  of  B.  for  life,  remainder  to  A.  in 
fee,  is  a  conveyance  to  uses  for  the  purpose 
of  raising  the  estate  for  life  to  JB. ;  and  B. 
will  be  seised  by  force  of  the  statute  of  uses, 
while  the  remainder  of  A.  being  his  owner- 
ship under  the  conveyance,  will  be  a  seisin 
by  the  common  law,  subject  to  the  estate 
for  life.     See  Bacon  on  Uses,  and  Essay  on 
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Estates.     Again,  a  conveyance  to  A.  in  fee, 
to  such  uses  as  B.  shall  appoint,  and  in  de- 
fault of  appointment  to  the  use  of  B.  in  fee, 
is  a  conveyance  to  uses  operating  on  or  to 
arise  from  the  seisin  of  A.:  and  B.  may  at 
the  same  time  have  a  power,  and  also  the 
fee  subject  to  the  power.    This  was  decided 
in  Sir  Edward  Clere's  case  (t) ;  a  case  distin- 
guishable from  the  modern  case  of  GoodhiQ 
v.  Brigham.     In  that  case,  properly  under* 
stood,  for  it  has  not  always  been  correctly 
understood,  the  power  of  the  wife  was  bad, 
because  there   was  not   any  power  distinct 
from  the  seisin;  and  the  case  turned  on  the 
ground,  that  the  wife  had  merely  a  seisin  at 
the  common  law;  and  at  the  common  law,  the 
same  person  cannot  have  the  fee,  and  also  a 
power  over  the  fee. 

Secondly.  A  use  cannot  in  the  same  con-* 
veyadce,  be  declared  of  a  seisin,  which  u 
executed  by  force  of  the  statute  of  uses,  for 
the  statute  executes  only  the  use  in  the 
first  degree.  Thus,  no  use  can  be  declared 
on  the  seisin  of  a  bargainee  or  of  an  ap- 
pointee of  a  use,  because  the  appointee  or 
the  bargainee  has  merely  a  use;  and  the 
ulterior  use  declared  of  his  estate  is  merely 
a  use  on  a  use,  and  therefore  a  trust  not  exe* 
cuted  by  the  statute  of  uses.    Thus,  when 

(i)  6  Rep. ;  1  Bos.  and  Pul.  192. 
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a  bargain  arid  safe  is  made  to  °A;  in  fee,  to 
the  use  , of  B.  in  fee,  A.  the  bargainee,  has 
merely  a  use,  and  the  use  declared  in  favour 
of  B.  is  a  use  in  the  second  degree,  or  merely 
a  use  on  si  Use,  arid  for  that  reason  a  trust. 
Sd,  if  an  appointment  under  a  power  in  a; 
conveyance  to  iweb,  as  distinguished  from  an 
appointment  under  a  commota  law  authority 
in  a  will,  or  an  authority  in  an  act  of  parha* 
ment,  be  made  toil,  in  fee  to  uses,  thfc  appoin- 
tee will  have  an  use,  and  all  fhe  ulterior  usefc 
declared  of  A.'s  estate  are  uses  in  the  second 
degree,  and  therefore  trusts  not  executed1 
by  the  v  statute ;  but  though  a  bargain  and 
sale  may  not  be  made  to  a  *iiae  declared  of 
the  estate  of  the  bargainee,  yet  if  a  bargain 
and  sale  shall  be  made  to  the  intent  that  a 
common  recovery  may  be  suffered  to  uses, 
these  uses,  though  in  a  bargain  and  sale,  will 
be  executed  by  the  statute,  because  they  arfe 
to  arise,  on  the  seisin  of  the  recoveror,  and' 
not  cm  die  seisin  of  thfe  bargainee. 

These .  observations  also  mufet  be  confined 
to  bargains  and  sales  of  the  use  and  stppdint* 
meats  under  powers  in  conveyances  to  uses ; 
for  if  ab  appointment  or  a  bargain  and  sale 
be  made  under  an  authority  in  a  will,  not 
being  a  power  to  appoint  to  uses,  or  under 
an  authority  given  by  act  of  parliament, 
the  bargainee  or  appointee  will  be  seised  by 
the  rules  of  the  common  law,  and  then  no 
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objection  exists  against  declaring,  an  use 
under  his  seisin,  and  to  be  executed  by  the 
statute  of  uses :  nor  does  the  rule  apply  to 
new  contracts  by  the  bargainee  or  ap- 
pointee, &c.  after  his  seisin,  shall  be  com- 
plete. For  though  a  man  derives  his  title  by 
means  of  an  use  executed  by  the  statute,  he 
may  by  a  new  bargain  and  sale,  or  covenant 
to  stand  seised,  &c.  as  well  as  by  a  convey- 
ance at  the  common  law,  raise  a  new  use  on 
that  seisin  thus  perfected  in  him.        .  . 

Another  rule  is,  that  the  estate  arising 
from  a  declaration  of  use  cannot  be  more 
extensive  than  the  estate  out  of  which  it 
is  supplied  (v). 

The  best  advice  to  be  offered  to  the 
reader,  is  to  pursue  this  important  subject 
in  the  books  which  have  been  written  con- 
cerning uses,  beginning  with  Mr.  Cruise, 
then  reading  Mr.  Sanders's  more  detailed 
work;  next  Mr.  Butler's  excellent;  note  in 
Co.  Lit*,  on  Uses  and  Trusts ;  then  Bacon's 
Reading  on  the  Statute  of  27  Hen.  8.  and 
finally  Mr.  Sugden's  masterly  performance 
'  on  Powers.  To  the  author  of  these,  observa- 
tions, nothing  is  more  gratifying  than  to 
recommend  these  works  to  the  careful 
perusal  and  attention  of  the  profession. 

(v)  Dyer,  186. 
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Of  resulting  Uses. 

In  this  place,  it  should  be  observed,  that 
when  the  release  is  to  a  man,  and  his  heirs, 
to  the  use  of  him  and  his  heirs,  the  releasee 
'  will  be  seised  under  the  rides  of  the  common 
law,  since  he  has  the  seisin  at  the  common 
law,  and  the  use  gives  him  nothing  more  or 
'  lefes  than  he  had  before  (u).    So  if  the  use  be 
-declared  in  favour  of  different  persons  of 
•particular  estates,  and  the  ultimate  fee  be 
limited  to  the  releasee,  he  will  be  seised  by 
the  rules  of  the  common  law  (w).    But  if  a 
particular  estate  be  limited  to  the  use  of  the 
releasee,  either  for  life  or  in  tail,  this  use 
will  be  executed  by  the  statute,  and  conse- 
quently he  will    be'  seised    of   that  estate, 
through  the  medium  of  the  statute. 

Sometimes  also  the  declaration  of  usq  is 
considered  as  part  of  the  limitation  of  the 
estate,  as  in  the  case  of  a  grant  by  A.  to  B. 
and  his  heirs,  to  the  use  of  B.  and  his  heirs, 
for  the  lives  of  A.  and  B.  without  further 
limitation  of  use;  for  in  this  case  the  grantee 
will  be  seised-at  the  common  law,  and  con- 
sequently the  use  forms  part  of  the  limita- 
tion of  the  estate  (x).     But  if  the  grant  had 

(tt)  Bacon  on  Uses,  63.  Essay    *     (*)  Jenkins  v.  Young,  Cro. 
on  Estates,  Introductory  Chap.     Car,  930.  944. 

(o)  Jenkins  v.  Yowg,  Cro. 
Car.  930*  Bacon  on  Uses,  64, 
c.  ib. 
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been  made  to  one  person,  and  the  use  had 
been  limited  to  another  person,  the  use,  as 
distinct  from  the  conveyance,  would  have 
been  effectual  only  under  the  learning  of 

U%Wt 

Doubts  have  been  entertained,  whether 
in  case  of  an  omission  of  the  declaration  of 
use  in  the  release,  the  use  will  result  to  the 
releasor,  or  whether  it  will  remaip  in  the 
releasee,  even  though  there  be  no  considera- 
tion, except  a  nominal  one  of  five  shillings. 
See  Shortridge  v.  Lamplugh  (y).  In  that 
case,  the  decision  was  against  the  resulting 
use;  but  Lord  Ch.  J.  Holt  admitted,  that 
there  might  be  a  resulting  use  on  a  release. 

It  is  quite  clear,  that  if  the  release  be 
made  for  a  valuable  consideration,  or  for 
any  purpose  which  requires  that  the  seisin 
should  remain  in  the  releasee ;  as  to  the  in- 
tent that  a  common  recovery  should  be 
suffered ;  there  would  not  be  any  resulting 
use.  And  it  is  equally  clear,  that  in  all  cases 
a  resulting  use  may  be  rebutted  by  internal 
or  externa]  evidence,  which  sh^ws  that  the 
releasee  was  to  be  the  beneficial  owner.  But 
if  particular  uses  are  declared,  arid  the  fee  is 
left  undisposed  of,  the  fee  will  result  to  the 
grantor  (s).      So  if  the  use    of   the  fee  be 

(y)  s  Salk.*678.         (z)  Co.  Litt.  23  $  Lord  Raymond,  802. 
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limited  to  the  former  owner,  he  will  be  in  of 
his  old  use,  that  is,  of  a  new  estate  and  not 
the  .old  estate;  but  this  new  estate' will  be 
descendible  in  the  same  manner  as  die  old 
estate  was  decendible,  and  is  in  law  treated 

as  the  old  use. 

But  if  the  grantor  takes  a  particular 
estate  for -life,  or  in  fee  tail,  or  if  he  takes  a 
fee  differently  modified,  as  an  estate  to  him 
and  his  heirs  till  marriage ;  or  a  fee  liable  to 
be  defeated  by  a  shifting  use ;  this  will  be  an 
estate  of  which  he  will  be  considered  as  the 
purchasing  ancestor,  and  it  will  be  de- 
scendible though  a  fee,  without  regard  to  the 
descendible  quality  of  the  old  use.  Every 
will  implies  a  gift,  and  therefore  on  a  gift  by 
will,  no  use  will  arise  by  implication  (a).  An 
use  may  be  declared  in  express  terms  (6) ; 
and  that  use  will  be  executed  into  estate, 
although  the  Statute  of  Uses  was  passed 
prior  to  the  statute  of  32  Hen.  8.  which 
authorizes  dispositions  by  will  (c). 

So  every  gift  of  a  particular  estate  implies 
a  consideration:  it  creates,  a  service,  and 
therefore  no  use  will  result  on  the  gift  of  a 
particular  estate (d);  and  yet  an  express 
use  may  be  declared  onuhe  gift  of  a  parti- 


(a)  Bro.  Feoff,  al  Use,  p.  10.  (<0  Perk,  i .  535-  Dyer. » 46. 

(6)  Co.  Lilt  Cruise's  Dig.  Use,  65s. 

(c)  Butler's  Co.  Litt 
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cular  estate.     So  if  the  grantee  of  ra  parti-' 
cular  estate  assign  his  estate,  no  use  will? 
result  to  him  at  law.     In  equity,   circum- 
stances   may  justify    the   cdurt  to   declare 
that  there  is  a  resulting  trust  (e). 


Of  Trusts. 

So  also  trusts  may  be,  and  frequently 
are,  declared  in  this  instrument ;  and  these 
trusts  must  depend  on  the  intention  -  of 
the  parties.  Every  modification  of  owner- 
ship, which  is  admissible  under  the  learn- 
ing of  uses,  is  admissible  under  the  learn- 
ing of  trusts ;  for  most  trusts  are  uses, 
but  so  circumstanced,  that  they  cannot  be 
executed  into  estate  under  the  statute.  The 
general  rule,  that  an  use  cannot  be  limited 
on  an  use ;  in  other  words,  that  an  use  in 
the  second  degree,  cannot  be  executed  into 
estate,  is  the  cause  that  many  trusts, 
though  uses  in  effect,  are  not  executed  by 
the  statute.  Thus,  under  a  conveyance  to 
A.  in  fee,  to  the  use  of  A.  in  fee,  in  trust 
for  B.  and  his  heirs,  or  to  and  to  the  use  of 
A.  in  fee,  in  trust  for  JB.  and  his  heirs;  the 
beneficial  ownership,  in  effect  the  use,  will 
be  in  JB.  and  yet  the  statute  will  not  execute 

e)  Cattle  v.  Dod,  Cro.  Ja.  200. 
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that  use.  An  impediment  arises  from  the 
use  declared  in  favour  of  A.  though  A.  is  to 
be  merely  a  trustee.  This  point  has  been 
more  fully  discussed  in  a  former  division. 
At  present,  it  will  suffice  to  notice,  that  the 
release  should  never  be  made  to  the  use  of 
the  releasee,  when  the  intention  is  to  de- 
clare, on  his  seisin,  uses  to  be  executed  into 
estate,  in  favour  of  other  persons  under  the 
statute  of  uses. 


Of  Covenants. 

It  remains  only  to  be  observed,  that  the 
deed  should  contain  such  covenants  for 
title  as  are  adapted  to  the  circumstances  of 
the  case,  and  the  intention  of  the  parties. 


i. 
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FORM  I. 
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.  Covenant  to  faty  a  Fine.    The  most  simple  Form. 

THIS  INDENTURE,  made  the  day 

of  in  the  •  year  of  the  reign  of  our 

.sovereign  George  the  3d,  &c.  and  in  the  year  of 
our  Lprd  Between  A.  B.  of,  &c.  of  the 

on$  part,  and  C.  D.  of,  &c«  of  the  other  part, 
WITNESSETH,  that  it  is  hereby  declared  and  agreed 
by  and  between  the  parties  to  these  presents,  and 
the  said  A.  B.  for  himself,  his  heirs,  executors- 
and  administrators,  doth  hereby  covenant  and 
agree  with  the  said  C.  IX,  his  heirs  and  assigns, 
in  manner  following,  (that  is  to  say)  that  he  the 
said  A.  B.  shall  or  will  at  his  own  proper  costs 
and  charges  as  of  Trinity  Term  now  last  past,  or 
in,  or  as,  and  before  the  end  of  Michaelmas  Term 
now  next  ensuing,  acknowledge  and  levy  unto 
the  said  C.  D.  and  his  heirs,  before  his  Majesty's 
justices  of  the  Court  of  Common  Pleas  at  West- 
minster, one  or  more  fine  or  fines,  sur  conuzance 
de  droit  come  ceo,  <yc.  with  proclamations,  ac- 
cording to  the  form  of  the  statutes  in  that  behalf 
made  and  provided,  and  to  be  engrossed  and  re- 
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corded  according  to  the  order  and  course  of  fine? 
in  such  cases  used  and  accustomed,  of  All  (par- 
cels fully)  (and  general  wards)  And  also  of  all 
other  the  messuages,  lands,  tenements,  and  here- 
ditaments, which  by  the  said  ,  &c«  were 
,  &c.  together  with  their  rights,  members, 
and   appurtenances,    by  the  names   and   descrip- 
tions of  four  messuages,    six    cottages,    one   toft, 
six    barns,    two    dovecotes,    seven    gardens,    six 
orchards,  five  hundred  acres  of  land,  sixty  acres 
of  meadow,  seven  hundred  acres  of  pasture,  and 
fifty  acres  of  furze  and  heath,   with  the  appurte- 
nances, in  Rudston,  and  the  parish  of,  &c.  or  by 
such    other   apt,    proper,    and  convenient  names, 
number  of  messuages,  and  acres,  quantities,  quali- 
ties,   and   other  descriptions  as  shall  be  sufficient 
to  comprise  the  same.     And  it  is  hereby  agreed 
by  and  between  the  parties  to  these  presents,  that 
the  fine  or  fines  t  so  as  aforesaid,  or  in  any  other 
manner,  or  at  any  other  time  or  times,  levied  or 
to  be  levied,   And  all  and  every  other  fine  or 
fines,    common  recovery  or  recoveries,    and  other 
assurances  whatsoever,  at  any  time  or  times  here- 
tofore, and  to  be   at  any  time,  and  from  time  to 
time    hereafter    acknowledged,     levied,     suffered, 
made  and  executed,   of  and   concerning  the  said 
messuages  and  hereditaments  respectively,  or  any 
of  them,   either  alone,   or  jointly,  with  any  other 
lands,    tenements  and   hereditaments,    by  or  be- 
tween the  said  parties  to  these  presents,  or  any 
of  them,  either  alone  or  jointly  and  together  with 
any  other  person  or   persons  whomsoever,    or   to 
which  they  or  either  of  them  is  or  are,  or  shall  or 
may  be  parties  or  privies,  or  party  or  privy,  shall  be 
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and  enure,  and  was  and  were  meant  and  intended, 
and  is  and  are  hereby  directed  and  declared  to  be 
and  enure,  and  the  conuzee  or  conuzees  named 
and  to  be  named  in  the  said  fine  or  fines,  and  every 
of  them,  and  his  and  their  heirs,  and  all  and  every 
other  person  or  persons  respectively,  to  whom 
the  said  fine  or  fines,  recovery  or  recoveries,  and 
other  assurances  respectively,  have  or  hath  been,  or 
shall  or  may  be  acknowledged,  levied,  made  and 
executed,  shall  severally  and  respectively  stand  and 
be  seised,  As  to,  for  and  concerning  all  and  sin- 
gular the  said  messuages,  lands,  and  hereditaments, 
with  their  rights, ,  members,  and  appurtenances,  To 
the  use  of  the  said  J.  B.  his  heirs  and  assigns  for 
ever  (a)f  and  to  no  other  use  whatsoever.  In  wit- 
nets,  fyc. 


.  (a)  The  uses  will  be  varied  according  to  the  circumstances, 
and  there  should  be  recitals  and  special  forms  in  the  testatum 
clause  only  when  circumstances  require  specification  of  a  par* 
ticular  intention. 


«4  APPENDIX, 


FORM  II. 


Declaration  qf  the  Uses  qf  a  Fine ;   being  for  the 

Benefit  of  a  Purchaser. 

THIS  INDENTURE,  made  the 
day  of  in  ihe  year  of  our  Lord' 

Between  -R.  P.  of 
Esq.   and  Catherine  his  wife,    of  the  first  part; 
H.  K.  of  gentleman,  of  the  second  part ; 

and  J.  M.  of  in  the  county  of 

Deron,  gentleman,  of  die  third  part;  Witnkss- 
eth,  that  in  pursuance  of  an  agreement  in 
this  behalf,  and  in  consideration  of  the  sum 
of  £.  of  lawful  money,  current  in  Great 

Britain,  to  the  said  R.  P.  paid  by  the  said 
J.  M.  before  the  execution  of  these  pre- 
sents, in  full  for  the  absolute  purchase  of 
the  orchard,  close,  and  hereditaments  herein- 
after destffibed,  and  the  fee  simple  and  inherit- 
ance in  possession  of  the  same  hereditaments, 
with  their  appurtenances,  including  the  timber 
growing  thereon,  and  discharged  of  land  tax 
which  hath  been  redeemed,  the  receipt  of  which 
said  sum  of  £.  the  said  R.  P.  doth 

hereby  acknowledge,  and  of  and  from  the  same 
and    every    part   thereof,    doth  by  these  presents 
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acquit,  release,  and  discharge  the  said  X  M. 
his  heir%  executors,  and  administrators;  it  is 
hereby  directed,  declared,  and  agreed,  by  and  be* 
tween  the  said  parties  to  these  presents,  as  far 
as  they  respectively  are  interested,  that  a  certain 
i&e,  mr  conusance  de  droit  came  ceo,  8gc.  leyied 
by  the  said  R.  P.  and  Catherine  his  wife,  unto 
the  said  H-  K.  and  his  heirs,  of  the  orchard,  close, 
and  hereditaments,  hereinafter  described  among 
other  hereditaments  by  the  names  and  descriptions 
ctf  one  messuage,  &c  with  the  appurtenances,  &c 
in  Hilary  term  now  last  past,  and  recorded  or  in- 
tended to  He  recorded  as  of  Hilary  term  now  last 
past;  and  all  other  fines  levied  or  to  be  levied 
by  the  said  R.  P.  and  Catherine  his  wife,  or  either 
of  them,  shall  as  to,  for,  and  concerning  all  that 
orchard,  and  one  close,  late  two  closes  of  land, 
situate,  lying,  and  being,  at  or  in  W.  in  the  said 
parish  of  S.  with  the  appurtenances ;  (which  said 
orchard  doth  occupy  a  site  of  1  Aw  in.  12  p.  in- 
cluding the  hedges  thereunto  belonging ;  and  which 
said  close  doth  occupy  a<  site,  of  a  a.  2  r*  19  p. 
including  the  hedges  thereunto  belonging,)  being 
a  close  and  hereditament  which  were  formerly 
purchased  by  J.  P.  gentleman,  who  died  intestate, 
of  and  from  W.  W.  and  *H.  W.  Es<^  or  one  of 
them,  in  the  year  1741,  and  the  same  descended 
to  R.  P.  his  eldest  son,  who  devised  the  same  to 
the  said  R.  P.  party  hereto,  his  heirs  and  assigns 
for  ever,  subject  to  a  life  estate  to  the  Rev.  J.  P. 
the  brother  of  the  said  JR.  P.  deceased,  (being  an 
estirte  determined  by  his  death,)  and  also  subject 
to  an  Annuity  ib  X.  P.  his  brother  (being  an  annuity 
which  is  determined  by  his   death,)   and  which 
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will  of  flie  said  R.  P.  deceased,  was  proved  in 
die  Prerogative  Court  of  Canterbury,  on  or  before 
the  day  of  and  every  part  and  par- 

cel of  the  same  orchard  and  close,  -  with  their  and 
eveiy  of  their  rights,  members,  and  appurte- 
nancefc,  subject  nevertheless  to  such  easements  of 
way  j  or  passage  for  drawing  water,  from  the  well 
in  the  said  orchard  as  are  of  right  enjoyed  by 
any  person  or  persons  whomsoever,  operate  and 
enure  unto  and  to  the  use  of  die  said  J.  M. "his 
heirs  and  assigns  for  ever:  And  die  said  R.  P. 
party  hereto,  having  agreed  to  enter  into  general 
covenants  for  title,  therefore  the  said  R.  P.  doth 
hereby  for  himself,  his  heirs,  executors*  and  admi- 
nistrators, covenant  with  thfe  said  /.  M>  his  hfeirs 
and  assigns,  that  he  the  said  R.  P.  party  hereto, 
is  now  seised  to  him  and  his  heirs,  of  an  absolute 
estate  of  inheritance  in  fee-simple,  of  and  in  the 
said  orchard,  close,  and  hereditaments,  herein- 
before described,  and  every  part  of  the  same, 
with  the  appurtenances,  without  any  condition, 
trust,  power  .  of  revocation,  or  of  limitation  to 
use  or  uses,  or  any  other  power,  restraint,  cause, 
matter,  or  thing  whatsoever,  to  defeat,  make  void, 
lessen,  or  incumber  the  same  estate,  or  any  part 
thereof;  and  also  that  they  the  said  R.  P.  party 
hereto,  and  Catherine  his  wife,  now  have  in  them- 
selves good  right,  full  power,  and  lawful .  and 
absolute  authority  by  these  presents, "  and  the 
fine  hereinbefore  mentioned,  to  grant  and  con- 
firm the  same  orchard,  clbse,  and  hereditaments 
hereinbefore  described,'  and  every  part-  of  the 
same,  with  the '  appurtenances,  unto  and  to  the 
use  of  the  said  J.  M.  his'  heirs'  and  assigite  for 
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ever ;  and  also  that  it  fchall  be  lawful  for  the  said : 
J.  M,  his  heirs  and  assigns,  immediately  upon 
and  after  the  execution  of  these  presents,"  and  at  all ' 
times  hereafter,  to  enter  into  and  upon,  aftd  have,- 
hold,  possess,  and  enjoy  the  said  close,  orchard,* 
and  hereditaments,  hereinbefore  described,  and 
every  part  of  the  same,  with  the  appurtenances,1 
and  to  receive  and  take  the  rents  and  profits 
thereof,  without  any  let,  suit)  trouble,  eviction, 
ejection,  interruption,  or  denial  whatsoever,  of 
or  by  him  the  said  -R.  P.  party  hereto,  or  his 
heirs,  or  any  other  person  or  persons  whomsoever, 
and  free  from  all  incumbrances  whatsoever  made, 
done,  committed,  occasioned,  permitted,  or  suf- 
fered by  the  said  R.  P.  party  hereto,  or  any  per- 
son or  persons  whomsoever  j  And  Further 
that  the  said  R.  P.  party  hereto,  and  his  heirs, 
and  all  persons  lawfully  or  equitably  and  right- 
fully claiming  any  estate  or  interest  in  or  to  the 
said  close,  orchard,  and  hereditaments  herein- 
before described,  or  any  part  thereof,  shall  and  will 
from  time  to  time  and  at  all  times  hereafter, 
upon  every  reasonable  request,  and  at  the  costs 
and  charges  in  all  things  of  the  said  J.  M.  his 
heirs  and  assigns,  make,  do,  acknowledge,  levy, 
suffer,  execute,  and  perfect,  or  cause  or  procure  to 
be  made,  done,  acknowledged,  levied,  suffered, 
executed,  and  perfected,  all  such  further  and  other 
lawful  and  reasonable  acts,  deeds,  conveyances, 
and  assurances  in  the  law  whatsoever,  for  fur- 
ther/better,  more  perfectly,  lawfully,  and  abso- 
lutely, or  satisfactorily  granting,  limiting,  releas- 
ing, confirming,  or  otherwise  assuring  the  said 
close,  orchard,  and  hereditaments,  hereinbefore 
described,  and  every  part  of  the  same,  with  the 
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appurtenances,  unto  and  to  the  use  of  the  Mid 
J.  M.  his  heirs  find  assign*  for  ever,  accoidiAg 
to  the  true  latent  and  meaning  of  these  presorts, 
as  by  tfce  said  /.  Jf.  his  heirs  or  assigns,  or  hi* 
or  their  counsel  iaa  the  law,  shall  be  reasonably 
devised  or  advised  and  required,  and  be  tendered 
to  be  made,  done,  and  executed.  IN  WITNESS, 
&c« 
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FORM  III. 


Declaration  of  the  Uses  of  a  Fine. 

THIS   INDENTURE,    of   three   parts,    made 
the  day  of  51st  Geo.  HI.  and  in  the 

year  of  our  Lord  1811,  between  J.  D.  of,  &c. 
and  Joan  his  wife,  R.  D.  of,  &c.  and  Susannah 
his  wife,  /.  D.  of,  &c.  and  R.  D.  of,  &c.  of  the 
first  part ;  J.  B.  of,  &c.  of  the  second  part ;  and 
C  D.  of,  &c.  of  the  third  part  Whereas  the 
said  R.  D.  atid  Susannah  his  wife,  J.  D.  and  Joan, 
his  Wife,  J.  D.  and  R.  D.  have  acknowledged  and 
levied,  or  intend  forthwith  to  acknowledge  and 
levy  td  the  said  /.  B.  and  his  heirs,  oile  fine  sur 
conuzance  de  droit  come  ceo9  fyc.  of  divers  neredi- 
taments  in  the  county  of  Somerset,  and  among 
and  together  with  other  hereditaments  which  have  r* 
been  purchased  by  the  said  J.  B.  and  have  been 
or  are  intended  to  be  conveyed  to  uses  for  the 
benefit  of  the  said  J.  B.  his  heirs,  appointees, 
and  assigns,  all,  &c.  (describe  the  parcels  fully) 
with  their  and  every  of  their  rights,  members, 
and  appurtenances,  which  said  closes,  lands, 
and  hereditaments,  at  the  time  of  levying  tte  said 
fine,  stood  limited  to  the  use  of  the  said  J.  2X 
her  heirs  and  assigns,  for  ever.  And  Whereas 
no  uses -have  been  declared  of  the  said  .fine,  so 
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far  as  the  same  relates  to,  or  comprises  the 
closes,  lands,  and  hereditaments,  described  in  the 
recitals  hereinbefore  contained.     And  Whereas 
the  said  /.  D.  is  desirous  that  the  same  closes, 
lands,   and    hereditaments,    should  henceforth  be 
and  become  the  inheritance  of  the  said  J.  D.  her 
husband,    and   be  settled  to  the    uses,    upon  the 
trusts,  and  for  the  ends,  intents,  and  purposes,  for 
his  benefit,  which  are  hereinafter  limited,  express- 
ed, declared,   and  contained,    of  and  concerning 
the  same ;  and  the  said  R.  D.  and  Susannah  his 
wife,  J.  D.  and  R^D.  who  joined  in  the  said 
fine,    in  respect   of  the   hereditaments  purchased 
by  the  said  /•  B.  have  at  the  request  of  the  said 
J.  D.  and,  Joan  his  wife,  and  for  the  purpose  of 
conformity,  agreed  to  join  in  die  declaration  here- 
inafter  contained,    of  the  uses  of  the  said  fine, 
as  to  the  closes  and  hereditaments  described  in 
the    recitals    hereinbefore  contained:    Now    this 
Indenture    Witnesseth,     and    it    is    hereby 
granted,  declared,  and  agreed  by  and  between  all 
the  said  parties  to  these  presents,  as  far  as  they 
respectively  are  interested  in  the  closes  and  here- 
ditaments mentioned  or  described  in  the  recitals 
hereinbefore  contained,  and  they  hereby  severally 
and  respectively  direct  and  appoint  that  the  fine 
so  as  aforesaid,  or  in  any.  other  manner,  or  at  any 
other  time  or  times  to  be  acknowledged  and  levied, 
and   also    all  and  every  fine   and  fines,  common 
recovery  and  common   recoveries  .and    other   as- 
surances  whatsoever,  at  any  time  or  times  hereto- 
fore, and  to  be  at  any  time  and  from  time  to  time 
hereafter   acknowledged,    levied,    suffered,    made, 
and  executed,  of  the  said   closes,  land,  and  here- 
ditaments,  comprised  and  described  in  the  reci- 
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tals  hereinbefore  contained,  or  any  of  them,  or 
any  p^trt  or  parcel  of  the  same,  either  alone  or 
jointly  with  any  other  lands,  tenements,  or  here- 
ditaments whatsoever,  by  or  between  the  said  par- 
ties to  these  presents,  or  any  of  them,  either  alone 
or  jointly  and  together  with  any  other  person  or 
persons  whomsoever,'  or  to  which  they  or  any  or 
either  of  them  is  or  are,  or  shall  or  may  be  par- 
ties or  privies,  or  party  or  privy,  shall  be  and 
enure,  and  shall  be  construed,  adjudged,  expounded, 
decreed,  and  taken  to  be  and  enure,  and  the  same 
is  and  are,  and  was  and  were  meant,  intended, 
and  is  and  are  hereby  directed  and  declared  to 
be  and  enure ;  and  that  the  person  or  persons  to 
whom  the  said  fine  or  fines,  common  recovery  or 
recoveries,  or  other  assurances  respectively,  have 
or  hath  been,  or  shall  or  may .  be  levied,  suffered, 
made,  and  executed,  shall  stand  and  be  seised  as 
to,  for,  and  concerning  the  said  closes,  lands,  and 
hereditaments,  mentioned  and  described  in  the 
recitals  hereinbefore  contained,  and  every  part 
and  parcel  of  the  same,  with  the  appurtenances, 
to  the  uses,  upon  the  trusts,  and  for  the  ends, 
intents,  and  purposes,  hereinafter  limited,  expressed, 
declared,  and  contained,  of  and  concerning  the 
same,  that  is  to  say,  (here  follow  uses  to  prevent 
dower.)    IN  WITNESS,  &c. 
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FORM  IV. 


Feoffment  made  to  gain  the  Freehold  by  Disseisin, 

THIS  INDENTURE,  made,  &c.  between  /.  C. 
of,  &c.  and  M.  his  wife,  of  the  one  part,  and 
A.  B.  of,  &c.  of  the  other  part:  Whereas  the 
said  J.  C.  is  desirous  of  making  a  feoffment  and 
levying  a  fine  of  the  messuage  or  tenement,  yard, 
garden,  and  hereditaments,  hereinafter  described, 
and  also  granted  and  enfeoffed,  or  otherwise  assured 
or  intended  so  to  be,  and  of  limiting  the  same 
messuage,  &c.  to  the  uses  hereinafter  expressed 
and  declared  concerning  the  same;  and  the  said 
M.  the  wife  of  the  said  J.  C.  hath  agreed  to  join 
with  him  in  levying  a  fine  of  the  same  messuage, 
&c.  and  hereditaments:  Now  this  indenture 
winesseth,  that  for  the  purposes  hereinbefore 
expressed,  and  in  consideration  of  ten  shillings  of 
lawful  money  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  current  in  Great  Britain, 
to  the  said  J.  C.  well  and  truly  paid  by  the  said 
A.  B.  before  the  execution  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged ;  the  said 
J.  C.  hath  given,  granted,  enfeoffed,  and  confirmed, 
and  by  these  presents  doth  give,  grant,  enfeoff, 
and  confirm  unto  the  said    J.  B.  his  heirs  and 
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assigns,  A&i,  kc.  (th*  pmook  **&  the  appro- 
priate genfrat  went*— and  the  rev&pmn,  Sfc.}  To 
have  an  iv  to  holi>  the  said  messuage,  or  teae- 
maa*,  yari,  garden,  ami  hereditaments,  hereby 
graated  and  enfeoffed,  or  otherwise  assured,  or 
intended  a*  to  tee,  and  every  part  and  pared  of 
th*  mm*,  with  their  and  every  of  their  appurte- 
nances  unto  the  said  A.  B.  his  heirs  and  assigns 
fbr  aw ;  T*  *me»  we,  &e.  (  JTie*  to  prevent  dower. 
Covenant  to  fery  a  jfti*,  w#A  a  declaration  that  the 
same  shall  operate. J  To  the  uses,  upon  &e  frusta, 
and  far  the  encb,  intents,  a*d  purposes  hereinbe- 
fore limited,  expressed,  and  dfeetyed,  of  and  con- 
cerning the  same,  in  confirmation  of  these  presents, 
and  for  the  purpose  of  giving  more  complete  effect 
to  the  same-     IN  WITNESS,  &c. 

Observation. 

There  must  be  a  letter  of  attorney  from  the  feoffor, 
if  absent,  to  give  livery,  and  from  the  feoffee,  if 
absent,  to  receive  livery ;  the  feoffor  by  himself  or 
his  attorney  should  enter  in  the  house,  and  claim 
the  same  as  his  inheritance:  all  other  persons 
should  thereupon  quit  the  same;  afterwards  he 
should  deliver  the  deed  prepared  from  this  draft,  and 
then  taking  the  key  of  the  house,  deliver  the  key 
to  the  feoffee,  in  the  name  of  seisin  and  as  seisin  of 
the  house  and  premises,  with  the  appurtenances,  to 
the  feoffee,  his  heirs  and  assigns,  according  to  the 
form  and  effect  of  the  deed.  On  the  deed  there 
should  be  indorsed  a  memorandum  of  the  transac- 
tion in  these  words,  or  to  this  effect : — 

Memorandum — That  on  the  day  and  year  first 
written,  the  within  named  /.  C.  did  enter 
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qpon  and  take  possession  of  the  messuage,  or  tene- 
ment, yard,  garden,  and .  hereditaments,  described 
in  the  within  written  indenture,  and  thereby  granted 
and  enfeoffed,  or  expressed  so  to  be,  and  claimed 
the  same  as  his  inheritance,  and  haying  taken 
possession,  and  seisin  thereof  as .  aforesaid,  did 
make  livery  of  seisin  of  the  same  messuage,  &a 
to  the  within  named  A.  B.  to  have  and  to  hold 
to  the  said  A.  B.  his  heirs  and  assigns,  accord- 
ing to  die  form  and  effect  erf  the  within  written 
indenture* 

N.  Bv  If  livery  be  given  or  received  by  attorney* 
the  fact  should  be  so  stated. 
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Feoffment  and  Covenant  to  levy  a  Fine. 

THIS  INDENTURE,  of  five  parts,  made,  Sec. 
between  J.  L.  of,  &c.  and  Sarah  his  wife,  of  the 
first  part ;  G.  S.  of,  &c.  and  Frances  his  wife,  of 
the  second  part ;  T.  L.  of,  &c.  of  the  third  part ; 
J.  F.  of,  &c.  and  B.  W.  of,  &c.  of  the  fourth  part ; 
and  /.  J.  A.  of,  &c.  and  W.  W.  the  younger,  of, 
&c.  of  the  fifth  part.  Whereas  the  said  J.  L.  is 
seised  to  him  and  his  heirs  in  fee-simple  (subject 
to  the  title  of  dower  of  the  said  Sarah  his  wife)  of 
five-eighth  parts  of  the  manor,  messuages,  lands, 
and  hereditaments,  hereinafter  enfeoffed,  or  other- 
wise assured,  or  intended  so  to  be,  and  the  said 
G.  S.  is  seised  to  him  and  his  heirs  in  fee-simple, 
subject  to  the  title  of  dower  of  the  said  Frances 
his  wife,  of  the  remaining  three-eighth  parts  of  the 
same  manor,  messuages,  lands,  and  hereditaments. 
And  whereas  the  said  manor,  messuages,  lands, 
and  hereditaments,  have  been  lately  sold  in  lots 
to  several  persons ;  and  for  the  purpose  of  bringing 
the  evidence  of  title  to  the  same  manor  and  here- 
ditaments into  a  narrow  comphss,  and  for  extin- 
guishing all  dower,  right  and  title  of  dower,  of 
the  said  SL  L.  and  F.  S.  it  hath  been  advised, 
determined,  and  agreed,  that  a  feoffment  should  be 
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made,  and  a  fine  levied  of  the  same  manor,  mes- 
suages, lands,  and  hereditaments,  and  such  uses 
declared  thereof  as  are  hereinafter  mentioned.  Now 
this  indenture  WITNESSETH,  that  in  pursu- 
ance of  the  said  agreeme^  and  in  consideration 
of  ten  shillings  of  lawful  money  current  in  Great 
Britain  to  each  of  them  the  said  J.  L.  and  Sarah 
his  wife,  G.  T.  and  Prances  his  wife,  well  and 
truly  paid  by  the  said  T.  L.  immediately  before 
the  execution  of  ibest  pigpenfa,  the.  receipt  whereof 
is  hereby  acknowledged,  they  the  said  J.  L. 
aj¥j  Staafe  hift  wife»  Gf.  S:  aftd  ?nw*c<#,  ft?  wife, 
Wpotfing;  to  thein  wpeqtjve  ahwe8x  estate**  vd 
interest,  in  thte  manor  a$4  l^reditfiwaeut^  hm&> 
and  each,  and  e^ry  of  ifcein  hqfh  gjroen,,  granted* 
and.  <mfepfle4>  and  by  th<*e  prints,  &,  and 
each,  an&  evary  oft  tfeein,  <to#  gi^ex  giant,  a*d 
enfeoff  unto.  tfre.  snjd  T.  L.  \j»  heaps,  andj  asriggp 
£6ropr>  A&,  fcc..  (pqr>c&,  ful^J  and  all  and  singu- 
lar metayage*  $c,  and  all  q$e*'  ifee  iganft*  «r 
tepnfted  manor,  maswages,  tads,  tgnei*o<ii%,  and 
Weditanie*^  and  parts  and  afca?**  of  i»awa, 
n*M»*geSt..  lands*,  t^efnenta,  and,  lwediiainfqfe, 
of  tbem,  the  said  J?  X.  a^d  G.  &  and  each  or 
eitho^  of;  them,  s&iate,  lying*  and  •  beiqg,  »  tfce 
parish  of  i?.  in,  the  said  connflj}  of  <&  and  ew*y 
pe#t  and  patoel  of  the  same,  wUJ^n.  thejs  god  e«ay 
o£  t^eiir  rights,  meo&bers,  and  af  pwtejnanoes*  tnd 
the  ftveijBwn,  $q-  an<t  all,  the  eajta& .  fej*.     T« 

hav*  anp  to,  1*0 tn  the.  said  manor*  wmm*&* 
land*,,  tenement*,  and>  hefedjtajagnto  aad  aW)  aid 
siognlapvothej  the-  prenijsQl  hereby  granted  wd 
ejafeojEed)  or  otherwise  assured,  q*  intfi»de4  9ft'  to 
h#>  and  wiypait  and  pafc^  qf  the  fja«e»  *itk 
{fog*,  ajfedj  ey^ry,  ctf  th#r,  rjghjfcK  werefcejn,    and 
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appurtenances,  unto  the  said  T.  L.  his  heirs  and 
assigns  for  ever,  to  the  use  of  the  said-  T.  L.  his 
heirs  and  assigns  for  ever,  upon  the  trusts  herein- 
after expressed  and  declared,  of  and  concerning 
the  same,  (that  is  to  say)  as  to,  for,  and  concern- 
ing those  five  undivided  eighth  parts  thereof, 
now  or  late  of  the  said  ^  L^  (the  said  manor  and 
hereditaments  being  considered  as  in  eight  equal 
parts  or  shares  to  be  divided,)  in  trust  for  the 
HfiixjL  J:  L.  his  heirs,  and  assigns  for  ever*  and  as 
to,  for,  and  concerning  the  remaining  these-  un- 
divided eighth  parts  thereof,  the  whole  in  eight 
equal  parts  to  be  divided,  in  trust  for  the  said 
G.  S.  his  heirs  and  assigns  for  ever.  •  And  the  said 
/*  L.  dpth  hereby  for  himself,  his  heirs,  execu- 
tors, and  administrators,  and  a*  far  as  relates  to 
and  concern*  the  five  eighth  parts  of  the  said  /.  L. 
of  and  in  the  said  manor,  &c  hereby  granted 
and  enfeoffed,  or  otherwise  assured,  or  intended  so 
to.  be,  and;  the  acta,  deeds,  and  defaults  of  himself 
and  his  said,  wife,  relating  ta  the,  same,  parts  op 
shares.  And.  the  said  G-.  Si  doth,  Sec.  covenant 
with  the  said  T.  JL  his  heirs,  &c.  [here  add  cove* 
nant  ta  levy  a  fine  sur  conuzance  de  droit  come 
ceo,  and  so  forth  (common  form),  with  a  declaration 
to  enure]  To  xux  us£s>  upon  the.  trusts,  and  for,  the 
ends,  intents,  and  purposes,  hereinbefore  limited, 
expressed^  declared,  and  contained,  of  and:  con* 
ceming,  the  same,  in  confirmation,  of  these  pre-* 
sente,  and  for  giving  more  foil  and  complete  effect 
to  the  same.  Amd.ih&  said  J.  L.  and  Sarah,  his* wife, 
(?.  SL  and  Frances  his  wife,  &c.  (letter  of  attorney 
to.  ddiver  possession  in  common  form,)  and'  the 
said  71 L.  &c.  (letter  of  attorney  to  receive  posses* 
swn.inamrnm  fornw)    IN  WITNESS,  &c. 
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Demise  of  Term  for  Years,  by  Way  of  Mortgage, 
being  an  Underlease,  by  a  Trustee,  of  atten- 
dant Terms,  and  a  Confirmation  and  Lease  by 
the  Reversioner. 

THIS  INDENTURE,    of  three    parts,    made 
the  day  of  55  Geo.  III.  A.D. 

1815,  Between  R.  J.  of,  &c.  of  the  first  part; 
J3.  C.  W.  of,  &c.  of  the  second  part ;  and  S.  R. 
of,  &c«  of  the  third  part:  Whereas  the  said  R.J. 
is  seised  to  him  and  his  heirs  in  fee  simple  of  the 
messuage,  farm,  and  lands,  hereby  bargained,  sold 
and  demised,  or  otherwise  assured,  or  intended  so 
to  be,  with  their  rights,  members,  and  appurte- 
nances, subject,  nevertheless,  to  one  or  more  term 
or  terms  for  years  now.  vested  in  the  said  B.  C.  W. 
as. a  trustee  for  the  said  R.  J.  and  to  attend  the 
inheritance  of  the  same  messuage,  farm,  lands, 
and  hereditaments;  And  whereas,  on  the  ap- 
plication, and  at  the  instance  and  request  of  the 
said  R.  J.  the  said  &  R.  hath  agreed  to  advance 
and  lend  to  the  said  R.  J.  the  sum. of  three  thou- 
sand pounds  at  interest,  on  the  security  made  by 
these  presents,  and  the  bond  of  the  said  JR;  I. 
hereinafter  mentioned.  And  the  said  B.  C.  Wl  on 
the  application  of  the  said  R.  J.  hath  consented 
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and  agreed  to  execute  these  presents  for  ther  puf^ 
pose  of  giving  effect  to  the  demise  hereinafter 
contained,  and  made  by  him  the  said  R.  J.,   Now 

THIS  INDENTURE   WITNESSETH;   that  in  pUT8UanCfi 

of  the    said   agreement,  and    also   in    considera- 
tion of  three  thousand  pounds,  of  lawful  money  of 
the  united  kingdom  of  Great  Britain  and  Ireland, 
current  in  Great  Britain,  to  the  said  i£.  J.  advanced 
and  lent  by  the  said  S.  R.  at  or  before  the  execution 
of  these  presents,  the  receipt  of  which  said  .sum  of 
three  thousand  pounds,  the  said  R.  J.  doth 'hereby 
acknowledge,   and    of  and  from  the   same  sum, 
and  every  part  thereof, .  doth  acquit,;  release,  and 
discharge    the    said    S.  R.    his    heirs,  executors, 
administrators,  and  assigns  for  ever,  by  these  pre- 
sents;   and  in  consideration   of  ten    shillings,    of 
like  lawful  money,  to  the  said  B.  C.  W.  alpopaid 
by  the  said  S.  R.  the  receipt  whereof ;  is ;  hereby 
acknowledged,  he  the  said  B.  C.   W.  at  the  in- 
stance and  request,  and  by  the  direction  and  ap* 
pointmgnt  of  the  said  JR.  J.  and  by  Way  only  of 
demise,  or  other  assurance,  and  not  of  covenant,  or 
warranty,  hath  demised,  '  leased,  and  to  farm.  let,, 
and  by  these  presents,  doth  demise,  lease,  and  to 
farm  let,  and  the  said  R.  J.  hath  granted,  bar* 
gained,  sold,  demised,  ratified,  and  confirmed,  and 
by  these  presents  doth  grant,  bargain,  sell,  demise, 
ratify,  and  confirm,  to  the  said  &  R.  his  executors, 
administrators,    and  assigns,   All  that  messuage, 
farm,   and   lands,   commonly  called,    known,    and 
distinguished  by  the  name  of  P.  in  the  county 
of  G.  which  said  messuage,  farm,  and  heredita- 
ments^ are  now  in  the  tenure  or  occupation  of  J.  JC 
farmer,  at  the  yearly  rent  of  £.  or  spine  such 

rent ;  And  all  houses,  cottages,  outhouses,  edifices, 
buildings,  barns,  stables,  yards,  gardens,  orchards* 
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ctWfes  8f  letiS)  tt&dSW  alid  pftsftire  ftefii^ 
**&fe>  %fod&Wttttfc,  fend  Wi<t  gttttffd  and  *Sfl 
ft&feof,  cettuftbft  Aid  commons  of  pasrafti  USA 
Gf  WHSitfy,  iiM  ithfer  fcbmmoriable  rigbte,  bedg&, 
dSte&tii*,  ftnees,  ^hounds*  wajft  paths,  ir&teift;  waJ 
toccmrWk,  liberties,  ptfrtfegtefc,  easebtetate,  profit** 
ettoiiWAit***,  fctf^fogfefc,  and  emolttmebtA  *hht- 
&eV»,  to  the  skid  ihefcUage*  fittm,  Itads,  *bd  &*W~ 
ditfcffi&ti,  heteby  bftrgMnedj  sfcld,  ted  dttfafcttl, 
e*  dtftefWiBe  dMr^,  ftr  intended  so  to  b*,  &t 
any  fcif  them  respectively  belongings  or  in  any- 
tffofe  appertaining,  or  accepted*,  reputed,  deetn- 
t&,  t&keh,  luloWn;  held,  occupied,  .  or  enjoyed; 
ad  part*  parcel,  or  ftember  of  the  same,  or  any  of 
theih  respectively,  And  the  reversion  and  rerer- 
sibns,  remainder  and  remainders,  yearly  and  othfe* 
ftents .  and  profits,  of  the  said  messuage,  farti* 
haute,  and  hereditaments,  hereby  bargained*  fold* 
afcd  debused,  or  ethetwte  assured*  et  intended  M 
to  bfc,  and  evety  part  and  parcel  of  the  same,  trith 
their  and  evetf  of  their  rights,  memberi,  and  ap- 
ptrtenaflces,  (odd grant  of  deeds : )  To  have  A*i> 
*o  Holb  the  Said  messuage,  farm,  lands,  heredi- 
taments, and  all  and  singular  the  premises,  here- 
by bargained*  sold,  and  demised,  or  otherwise  as- 
tared*  or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their,  and  every  of  thfcir 
rights,  members,  and  appurtenances,  unto  the  said 
$.  R:  his  executors,  administrators*  and  as&gitf, 
from  the  day  next  before  the  day  of  the  date  of 
£h*se  presents,  for  and  during  the  term  or  tfflte 
df  tWo  hiihdred  years  thence  next  ensuing,  and 
fully  to  be  complete  and  ended,  without  impeach- 
ment of  or  for  any  manner  of  waste,  subject 
nevertheless  to  the  proviso  or  agreement  for  re- 
demption hereinafter  contained,  yielding  and  pay- 
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i*g  for  the  Sam*  MtesMMlge  Mid  herefttotifettte, 
yttftfy  *hd  e*»y  y*ar,  durittg  tfcft  said  tehA  bete 
by  gmnted,  the  ttftt  bf  Oft*  pepptt  fcbra,  if  tiift 
state  *ent  *houlA  be  feftMy  tfeMiidfed;  t>K6- 
V*bKk>  At#Atfr,  and  it  is  htett&y  declared  *ftd 
a£Teed  by  tod  betwe&ft  iro  p&rtiei  to  th&6  jrfte- 
setts,  **  ft*  to  they  ffe^ectively  4£  iirtfetfisted, 
and  the  true  intent  ahd  tanning  of  thdtn  and  df 
these  frfetehts  *te,  *hd  th«»6  phSsentS  atfe  iijtoh 
this  exp*e*s  condition,  that  if  the  said  &  /.  his 
heirs,  executots,  '  administrators,  or  assigns,  do 
and  shall  well  and  truly  pay  or  tianse  to  be  piid, 
tknto  the  said  8.  R.  his  executor*,  administrators, 
o*  assigns,  th*  fall  sum  of  th*e6  thobsdfad 
pounds,  of  lawful  money  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  current  in  Gteit 
Britain,  at  or  hi  the  common  dining  hill  Of  the 
Inner  Temple,  London,  upon  the  day  of 

which  will  be  in  the  year  df  out  Lord 
1816,  and  in  the  mean  time  do  fand  shall  half 
yearly  (that  i*  to  say)  on  the  day  of 

atid  the  day  of  during 

the  continuance  of  the  said  sum  of  three  thousand 
pounds  on  this  security,  well  and  truly  pay  or 
cause  to  be  paid  to  the  said  S.  jR.  his  executors, 
administrators,  or  assigns,  at  or  in  the  same  place, 
interest  for  the  said  sum  of  three  thousand 
pounds,  at  and  after  the  rate  of  five  pounds  for 
one  hundred  pounds  for  a  year ;  and  if  the  said 
R.  J.  .his  heirs,  executors,  administrators,  or 
assigns,  do  and  shall  pay  the  said  principal  stun 
of  three  thousand  pounds,  and  the  interest  thereof, 
Without  any  deduction  or  abatement  whatso- 
ever, out  of  the  same  principal  money  and  inte- 
rest, or  any  part  thereof,  for  and  in  respect  of  any 
taxes,  charges,    rates,  assessments,   payments,   or 
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impositions,    at    any  .  time    or   times  theretofore^ 
and  to  be  at  any  time  and  from   time  to  tjppe, 
hereafter, .  taxed,  charged,   assessed,    or   imposed^ 
on.  the  said  messuage,  farm,  lands, .  and :  heredita*> 
meats,   hereby   bargained,    sold   and  demised,,  or, 
otherwise  assured,  or  intended,  so  to  be,  or  upon* 
the  said  sum  of  three  thousand  pounds,,  and  in- 
terest, or  any  part  thereof,  pr  uponrfth?  said  $.  Jl-  his ; 
executors,  administrators,  or  assigns,  M  any  othtf? 
person  or  persons  whomsoever,  on  account  or  it 
respect  of  the  said  sum  of  three  thousand  pounds, 
or  the  interest  thereof,]  or  any  part,  of  ihe  same 
respectively,  or  upoa  account  or  m  respect  of  the 
said    messuage,    farm,  /lands,   and    hereditaments 
hereby  bargained,  sold,  anribdemised,  91J  otherwise 
assured,  or  intended  so  to  fato  or,  any  of  i&em,  or. 
any  part  of  the  same,  by  authority  of  parliament  or 
otherwise  howsoever,  orjApon  account  omin<  re- 
spect of  any.  other  matter*  cause,  or  thingjmhat- 
soeve^  other  than  and  except  the  present  or  any 
future  tax  on  property   or  income,  then    and.  in 
that   case  immediately  after   such,  payment  shall 
be  made  qp  aforesaid^  the  said  term  of  two  hun- 
dred years,  and  also  one  bond  or  writing  obliga- 
tory, bearing  even  date  with  these  presents,  given. 
and  entered  into .  by  the  saidj3&  M.  to  the  said> 
S.  R.  in  the*  sum  of  sqfeo  thousand,  pounds,  anji 
conditioned  to  be  void  onepayment  of  1  the:  sum  of 
three  thousand  >  pounds  and  interest  for  that  sujb,, 
the  said  bond  and  these  .presents  being  given  fpjr 
securing  one  and  the  sadiesum  tf  three  thousand; 
•  pounds  and  its  interest,  and  not  divers,  sums  and> 
their  interest,  shall  cease  and  fce  void  toiall  intents 
and  purposes  whatsoever,  any  thing  hereinbefore, 
or  in  the  said  .bond  contained  to  the  contrary  in 
anywise  notwithstanding^   And  the  said  B.  C,  tyy 
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for  himself,  his  heirs,  executors,  and  administra- 
tors, doth  by  these  presents  covenant  and  declare 
to  and  rtitirthe  said  S.  R.  his  executors,  administra- 
tors, anlra£$igns,  that  he  the  said  B.  C  W.  hath 
not'  at  any  time  or  times  heretofore  made,  done, 
executed,  or  committed,  or  willingly  or  knowingly 
suffered  any  act,  deed,  matter,  or  thing  .whatsoever, 
whereby ,  or  by  reason  or  means  whereof  the  said 
messuage,  farm,  lands,  and  hereditaments,  hereby 
bargained,  sold,  and  demised,  or  otherwise  assur- 
ed, or  intended  so  to  be,  or  any  part  thereof,  are, 
is,  can,  shall,  or  may  be  impeached,  charged,  en- 
cumbered, or  in  anywise  affected  in  title,  charge, 
estate,  or  otherwise  howsoever*    And  the  said  R.  J. 
doth  hereby,  for  himself,  his  heirs,  executors  and 
administrators,    covenant,  promise,   and   agree  to 
and  with  the  said  S.  R.  his  executors,  administra- 
tors, and  assigns,  that  he  the  said  R.  J.  his  heirs, 
.  executors,    administrators,    and  assigns,    off  scfte 
or  one  of  them,  shall  or  will  well  and  trifly^pay, 
or  cause  to  be  paid,  unto  the  said  S.  R.  his  exe- 
cutors, administrators,  or  assigns,  the  said  princi- 
pal sum  of  three  thousand  pounds,  and  the  inte- 
rest thereof,  at  the  rate  aforesaid,  at  the  time  and 
place  hereinbefore  appointed  for  payment  thereof, 
without  any  deduction  or  abatement,   on  any  ac- 
count whatsoever,    except  as  aforesaid,    and   ac- 
cording to  the  true  intent   and  meaning  of  these 
presents.    And  .also  that  the  said  R.  J.  and  B.  C. 
W. .  now    have    in    themselves    respectively    good 
right,  or  full  power  and  lawful  and  absolute  au- 
thority by  these  presents  to  bargain,  sell,  demise, 
and  confirm  the  said  messuage,  farm,  lands,  and 
hereditaments    hereby  bargained,    sold,    and    de- 
mised,  or  otherwise  assured,  or   intended  so  to 
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be,  and  every  part  and  parcel  of  the  samp, 
their  ahd  every  of  their  rights,  members,  and  ap- 
pHftenances,  unto  ♦  the  said  &  ft.  ^isAexecutors, 
administrators,  and  assigns,  for  and^ffltrng  the 
said  term  or  time  of  two  hundred  y^afs,  acc<sfir4f£g 
to  the  true  intent  and  m^nipg  of  these  presents. 
And  also  that  immediately  after  default  shall  be 
made  in  paycttt&t  of  ajl  o*,4ny  part  o£the  said 
sum  of  thoee  thousand  poun^  and  interest,  con- 
trary to  the  true  intent  an£  meaning  of  these  pre- 
sents, and  the  proviso  or  agreement  for  redemp- 
tion hereinbefore  contained,  and  thenceforth  %tfa 
time  to  time  during  the  residue  of  tfceiftfrid  teat 
of  two  hundred  years,  it  shall  and  ttfty  belaW&l 
A'  4©  and  foiidttte  said  S.  R.  his  exftpntore,  adiq$ty~ 
\sfi$,tors  and  assigns,  to  enter  into  awi^upon,  and 
nave,  hold,  use,  occupy,  possess,  aloyJ  enjdy  the  siud 
messuage,-  farm,  lands,  and  hereditaments,  here- 
by bargained,  sold,  and  demised,  or  otherwise  as- 
sured, or  intended  so  to  be,  and  every  part  aaA 
parcel  of  the  saqre,  with  their  and  every  of  their 
rights,  members,  tod  appurtenances,  and  to  te*- 
oftive  and  take  the  rents,  issues,  £pdrpittfita  ty&e- 
of,  and  of  every  part  and  pgftel  of  the  Sttme^jg}- 
cording  tb  the  true  intent  and  meaning  of  tfeese 
presents,  without  any  lawftri  let,  sU!^  ttwmbie* 
eviction,  ejection,  expulsion,  int&rrttptkfa,  oh  (fe- 
cial whatsoever,  of,  from,  or  by  th^th  t^*  said 
R;U.  or  B.  C.  W.  or  either  of  them*  or  any  other 
person  or  penons  whomsoever  (othfef*  than  and 
except  the  person  or  persons  whose  egatfe  or  in- 
terest, or  several  estates  or  interests  is  or  are 
hereinafter  excepted,  for  or  in  respect)  fuad  ofiiy 
for  or  *in  respect  of  the  same  estate  or  interest,  o* 
several  estates  or  interests)  and  free  aftd^fcar,  and 
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freely,  clearly,  and  absolutely  acquitted,  exonera- 
ted, released,  and  discharged,  or  otherwise,  by  him 
the  said  R.  J.  his  heirs,  executors,  or  administra- 
tors,  at  his  or  their  own  costs  and  charges,  in  all 

" '  '  v  tilings  Well  and  sufficiently  protected,  defended, 
&ved  harmless  and  kept  indemnified,  of,  from, 
and  against  all  and  all  manner  of  former  and  other 
gifts,  grants,  'ftoffmetfts,  mortgages,  leases,  bar- 
gains, '  sal&,  jointures,  dowers,1  right  and  title 
of  dower,  uses,  trusts,  wills,  intails,  annuities, 
legacies,  rents-charges,  rents-seek,  rents-service, 
and  all  uarr ears  of-  rent, » tod  also  of,  from,  and 
against  all  and  all  manner  of  fines,  issues,  amer- 
ciaments; statutes,  recogriizances,  judgments,  exe- 
cutions, Kkten!§,  suit,  decrees,  debts  of  re- 
cord, 6£bts  to  the  Whgs  majesty,  fcr  any  of  his 
predecessors,  sequestrations,  estates,  titles,  trou- 
ble*, liens,  charges,  and  incumbrances  whatsoever 
at  atiy  time  or  tubes  heretofore,  and  to  be  at  any 
time  and  Tfom  time  to  time  hereafter  had,  made, 
done,*  committed,  occasioned,  permitted  or  suffer- 
ed by  the  said  R.  J.  or  any  other  pQfeon  or  per- 
sons whomsoever,  the  land-tax  JUjrgsP  or  charge- 

v  able  upon,   and    which   henceforth   shall  become 

payable  for  the  same  messuage,  farm,  lands,  and 
hereditament,  6r'  any  of  them,  and  a  rent-charge 
of  four  hundred  potfftds  payable  to  Johanna  J. 
widow,  foi*%er  Kfe,  out  df  the  same  messuage,  farm, 
Htnds,  and  hereditaments,  and ''other  heredita- 
ments, arid  the  term,  estate,  or  interest,  of  the  said 
J.  J.  always  excepted.  And  fuhther,  that  the 
other  hereditaments,  which  are  charged  or  charge- 
able with  or  Kable  to  the  payment  of  the  said  an- 
nuity, or  yearly  Tent-charge  of  four  hundred 
pounds,  shall  exclusively  of  and  by  way  of  indem 
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nity  tQf  the  messuages,   farm;  lands^  and  heredita- 
ment*, hesotgy  bargained,  ,#old,    syad  demised*    or 
otherwise  assured,,  qv  intended  so  to  be,  be  the 
fund  for  answering  and  paying  the  same  annuity    *        »* 
or  yearly  rent-charge.    An  ^moreover  that  fye  the     m 
said  R..J.  and  his  heirs,  and  all  persons  vphoso-  *  t 

ever  lawfully  or  equitably  and  rightfully  ^aim- 
ing, or  to  claim  any  estate,  right,  title,  trust, 
cfaurge,  or  interest  at  law  or  in  equity,  of,  in,  to, 
out, of,  or  upon  the  s^d  messuage,  farm,  lands, 
and  hereditaments,  hereby  bargained,  sold,  and 
demised,  or  otherwise  asfipr^d,  or  intended  so  to 
be,  or  any  of  them,  or  any  part  thereof  (ftfter  than 
and  except  the  person  or  pefsqns  whose  estate 
or  interest,  or  several  estates  or  interests,  is  or  are 
Hgjeinbefore  excepted,  for  or  in  respect  of  the  same 
estate  and  interest,  or  sev^l  estates  or  interests;) 
shall  and  will  j^pm  time  to  time,  and  at  $dl  times, 
upon  every  reasonable  request  of ,  the  said  S.  R. 
his  executors,  administrators,  and  .assigns,  and 
at  the  costs  and  charges  in  all  things  of  the  said 
jR.  J.  ,]pi§  heirs,  executors,  administrators, ,  or  ygr 
signs,  make*  d6, 3jM&nowledge,  levy,  suffer,  exe- 
cute, and  perfect,  w<  cause  or  procure  to  be  made, 
done,  acknowledged,  levied,  suffered,  executed, 
and  perfected^  all  such  furthered  Other  lawful  and 
reasonable  acts,  deeds,  devices,  conveyances,  and 
assignees  in  th^  law  whatsoever,  for  further, 
J^ettf*:,  more  perfectly,  lawfully,  and  absolutely 
or  satisfactorily  bargaining,  selling,  demising, 
confirming,  orf,ptherwise  assuring,  r  the  said  mes- 
suage, farmlands,  and  hereditaments,  »  hereby 
bargained,  sold  and  demised,  or  otherwise  assur- 
ed, or  intended  so  to  be,  and  every  part  and  par- 
cel  of  the  same,   with   their  and  every  of  their 
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rights,  members,  and  appurtenances,  unto  the  said 
SL  R.  his  executors,  administrators,  and  assigns, 
for  and  during  the1  residue  of  the  time  of  the«&id 
term  of  two  hundred  years,  according  to  the  true 
intent  and  nto&iing  of  'these  presents',  as  by  the 
said  S.  R.  his  executbrs,  administrators,  or  assigns, 
or  his  or  their  counsel  In  the  law,  shall  be  reason- 
ably devised,  or  advised  'and  retJUfred :  and  it  is 
hereby  declared  aA'd  agreed  bjf  and  '^between  the 
said  R.  J.  and  S.  R.  itid  the  said  R.  J.  doth  here- 
by consent  and  agree  that  in  the  mean  time,  and 
mill  default  shall  be'4fi'ade  in  payment  of  all  or 
v-  some  pak  Jof  the  said  sum  of  three  thousand 
*  pounds)' I£n3  the  interest  thereof,  contrary  to  the 
true  intent  and'  meaning  of  these?  ^JreSfents,  and  fttfe 
proviso  oi  agreement  for  rederbptibn  ^hereinbefore 
contained,  if^hall  and  may  be  lawful  to  and  for 
the  said  RS*?.  his  heirs  or  assigns,  or,x$helftjfel 
B.  C.  W.  his  executors,  administrators,  br7  assigns, 
as  such  trustee  or  trustees,  to  hold,  occupy,  en- 
joy, and  receive  and  take  the' rents  and  profits 
of  the  said  messuage,  farm,  lands,  and  heredita- 
ments hereby  'bargained,  sold,  and  demised^br 
ptnerwise  assured^  lcbr  intended  so  to  be,  and 
every  part  and  parcel  of  the  sariABf  with  the 
rights,  members,  and  appurtenances^  Without  any 
let,  suit,  or  interruption  whatsoever,  of,  from,  or 
by  ^ie  saic^  S.  R.  his  executors,  administrators/^ 
assigns,  or,  of,  from,  or  by  any  person  ot  p&kms, 
rightfully  claiming,  or  to  claim,  ^iy,  fromJ*tmder, 
or  in  feist  for  him  or  "them,  ^ anything  herein- 
before cbiftainfed  to  ^he  ^ntr&ty  notwithstanding 
IN  WITNESS,  <'&c.      "  * 

**  '>>  .     ■  , 
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FORM  VII. 


•f  1 1  r 


Confirmation  of  a  Lease  to'  the  Assignee  thereof, 
and  Defeazance  reviving  Condition,  or  rather 
creating  a  new  Condition.  ^ 


THIS  INDtNTtfeE,  m^e  the  said 
day  of  between  A.  B.  of,  &c.  of  the  one 

part,  and  the  bailiffs,  burgesses,  and  commonalty 
of  the  town  or  borough  of  L.  in  the  county  of 
S.  of  the  other  part.  ^Vherkas  by  indenture 
bearing  date  on  or  about  the  27th  day  of  October, 
in  the  year  1781,  and  made  between  the  said  bailiffs, 
burgesses,  and  commonalty,  of  the  one  part^  and 
S.  D.  of,  &c.  of  the  other  part,  ail  that  messuage, 
&c.  with  the  appurtenances,  were  demised,  by  the 
said  bailiffs,  burgesses,  and  commonalty,  unto  the 
said  S.  D.  his  executors,  administrators,  and  as- 
signs,  to  hold  from  the  day  of  the  date  of  the  said 
indenture,  for  a  term  of  tnirty-one  years,  thence 
next  ensuing,  at  a  yearly  rent,  by  the  same  in- 
denture reserved,  and  subject  to  several  cove- 
nants "and  conditions  therein  contained,  such 
conditions  being  to  the  same  effect  as  the  condi- 
tions contained  in  the  defeazance  (a)  hereinafter  in* 

(a)  The  assignment  should  precede  the  defeazance. 
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serted :  And  whereas  the  said  S.  D.  hath  as- 
signed the  messuage,  or  tenement  and  premises, 
unto  the  said  A.  B.  his  executors,  administrators, 
and  assigns,  for  the  residue  of  the  said  term  of 
thirty-one  years:  AyD  whereas  such  assign- 
ment was  made  with  the  approbation  of  the  said 
bailiffs,  burgesses,  and  commonalty,  upon  the 
terms  that  the  said  A.  B.  should  execute  the  de- 
feazance  hereinafter  contained ;  and  in  considera- 
tion thereof  the  said  bailiff^  burgesses,  and  com- 
monalty, agreed  to  confirm  unto  the  said  4-  -& 
the   said    lease,   and   the   term    thereby    granted. 

NOW  THIS    INDENTURE  WITNESSETH,   that   in  COn- 

sideration  of  the  premises,  the  said  bailiffs,  bur- 
gesses, and  commonalty,  do  by  these  presents  ra- 
tify and  confirm  unto  the  said  A.  B.  his  execu- 
tors,  administrators,  atfd  assigns,  the  said  in  part 
jrecitecL  indenture  of  lease,  and  thp  messuage  or 
tenement  and  .premises  thereby  demised  as  afore- 
said, or  intended  so  to  be,  with  the  appurtenances, 
and  all  the  ierm,  estate  and  interest  therein  which 
was  granted  as  aforesaid,  subject  nevertheless  to 
the  reservation,  covenants,  conditions,  and  agree-* 
ments,  in  the  said  indenture  of  lease  contained, 

*  and  on  the  part  of  the  lessee,  his  executors,  ad- 
ministrators, and'  assigns,  to  be  qbserved^  per* 
formed,  fulfilled  ana  kept:  And  thi^jJnd^n- 
ture  further  witnesseth,  that  in  jwixsuance 
and  performance  of  the  said,  agreemenf]Ri  the 

*  part  of  the  said  A.  B.  and  In*  consideration  of  the 
premises,  it  is  hereby  declared  py  and  between 
the  parties  to  tliese  presents;  and? the  said  A.  B. 
doth  by  these  presents,  for  himself,  his  executors 
and  administrators,  grant  unto  the  said  bailiffs,  bur- 
gesses,    and    commonalty,    their   successors   and 
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assigns,  that,  &c.  [here  repeat  the  condition]  then! 
&c.  [here  take  the  conclusion  of  the  condition.]  And 
the  said  A.  B.  doth  hereby  for  himself,  his.  heirs, 
executors,  and  administrators,  covenant,,  promise, 
and  agree,  to  and  with  the  siid  bailiffs,  bur- 
gesses, and  commonalty,  and  their  successors 
and  assigns,  that  he  the  said  A.  B.  his  heirs,  exe- 
cutors, or  administrators,  shall  and  will,  from 
time  to  time,  and  at  all  times  hereafter,  during,  the 
residue  of  the  said  term  of  thirty-one  years,  or 
which  shall  first  happen,  until  he  or  they  shall 
have  assigned  the  said  demised  premises,  with 
such  license  and  consent  as  aforesaid,  .well 

»  "  mto 

truly  pay,  or  cause  to  be  paid,  unto  the  sai 
bailiffs,  &c.  and  their  successors,  tor  the  time 
being,  the  said  yearly  rent,  by  th&said  recited  in- 
denture reserved '  and  made  due  and  payable,  on 
the  days  and  times  thereby  appointed  for  pay- 
ment thereof,  and  perform,  fulfil,  and  keep  all  and 
singular  the  covenants,  clauses,  and  agreements,  in 
the  same  indenture  contained,  and  which  on  the 
tenant  or  lessee's  part  and  behalf  are  or  ought  to 
be  paid,  done,  and  performed,  any  thing  herein- 
before contained  to  the  contrary  notwithstanding, 
IN  WITNESS,  &c. 

• 

The  form  of  a  demise,  to  protect  against  forfei- 
ture (a)\  may,  mutatis  mutandis,  be  adapted  to  th6 
case  of  a  Ifcase  preparatory  to  ifine. 

The  forms  of  farthing!1  and  other  leases  will  be 
found  in  the  book  fcof.  jlrecedents,  except  that  the 
substance  of  the  covenants  should  be  governed  by 
the  usage. 

* 

(a)  See  Vol.  I.  p.  468,  47*. 


♦1 


*  * 

m 


LEASE  FOR  A  YEAR.  Ml 


**• 


4 


FOE  M^III. 


> 


'  ..K-i: 


ili 


Lease,  or  Bargain  and  Sale  far  a  Vear* 

.    THIS  INDENTURE,  made  the  day 

of  in  the  55th  Geo.  III.  &c.  and  in  the 

year  of  our  Lord  i8f5»  between  W.  B.  of  Lincoln's  • 
Inii,  in  the  county  of  Middlesex,  Esquire,  of  the 
one  part;  and  JV.  L.  of 'the  honourable  society  of 
Lincoln's  Inn,  Esquire,  of  the  othjgr  part;  Wit-[ 
n^sseth,  that  in  consideration  of  five  shilling,  of 
lawful  money,  current  in  Great  6ntain,  paid  to  th,e 
said  W.  B.  by  the  said  W.  %.  the  receipt  whereof  is 
hereby  acknowledged,  the  said  W.  B.  hath  bargain- 
ed and  sold,  and  by  these  presents  doth  bargain 
and  self,  unto  the  said  W.  L.  his  executors*  adminis- 
trators, and  assigns,  All  those  chambers,  &c.  and 
all  rooms,  &c.  [parcels  and  general  words,  as  in  the 
release;]  To  have  and  to  hold  the  said  cham- 
bers, hereditaments,  and  all  and  singular  other  the 
premises  hereby  bargained  aqd  sold,  or  intended 
so  to  be,  with  the   appurtenances,  unto  the  said 
W.    Z.  .  his    execitfors,    administrators,    and    as- 
signs, from  ( the  day  next  before  the  day  ftf  t^e 
date  of  these  presenj^  for  the  term.oj;  time  of  on^, 
whole  ypar  thence  next  ensuing,  and  fully  to  be 
^_  complete  and  ended,  yielding  and  paying  there- 
tofore unto  the  said  W.  B.  his  heirs  or  assigns,  the 
rent  of  one  pepper-corn,  on  the  last  day  of  the 
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said  term,  if  the  same  rent  should  be  lawfully  de- 
manded, to  the  intent  and  purpose  that  by  virtue 
of  these  presents,  and  thy  force  of  the  statute  made 
for  transferring  trees  into  possession,  the  said 
W.  L.  may  be  in  the  actual  possession  of  all 
and  singular  the  chambers  and  hereditaments, 
hereby  bargained  and  sold,  or  intended  so  to  be, 
with  the  appurtenances,  and  be  thereby  enabled 
to  accept  and  take  a  grant  and  release  of  the  re- 
version and  inheritance  of  the  same  premises,  to 
him,  his  heirs  ands<  assigns,  in  such  manner  and 
form  as  shall  be  expressed  in  and  by  an  indenture 
intended  to  bear  date  on  the  day  next  after  the  day 
of  the  date,  and  executed  after  the  execution  of 
these  presents,  atu}T4o  be  made  between  the  said 
W.  B.  of  the  one  part,  and  the  fcaid  W.  L*4f  the 
other  part.     IN  WITNESS/ Ac- 


In  a  conveyance  to  uses,  change  the  form  thus : 
To  such  uses,  upon  such  trusts,  and  for  such 
ends,  intents  and  purposes,  as  shall  be  declared 
thereof,  in  or  by  a  certain  indenture  of  release 
already  prepared,  and  to  be  executed  after  the 
execution  of  these  presents,  the  said  indenture 
of  release  being  made  or  expressed,  or  intended 
to  be  made  between  of  the  first  part; 

of  the  second  part ;  of  the  third 

part,  &c.  &c.     IN  WITNESS,  &c. 


Different  forms  of  Releases  will  be  found  in  the    . 
first  volume :  superseding  the  necessity  of  inserting 
other  Forms  of  Releases  in  this  Volume. 
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Feoffment  with  Covenant  to  levy  a  Fine,  and  Let" 
ter  of  Attorney  to  receive,  and  Letter  of  Attorney 
Ho  give  Livery. 

•  "", 
THIS  INDENTURE;  of  five  parts,  &c.  made 

Between  X  L.  of,  &c.  and  Sarah'his  wife,  of  the 
first  part ;  G.  S.  of,  &c.  and  Frances  his  wife,  of 
the  second  part ;  T.  Z.  of,  &c.  of  the  third  part ; 
the  Rev.  J.  F.  of,  &c.  and  J?.  W.  of,  &c.  of  the 
fourth  part;  and  J.  A.  of,  &c.  and  W.  W.  of,  &c. 
of  the  fifth  partrpWHEREAS  the  said  J.  L.  is  seised  j^ 
to  him  and  his  heirs,  in  fee-simple  (subject  to  the  ^fr' 
titLe  of  dower  of  the  said  Sarah  his  wife,)  of  five 
eighth  parts  of  the  manor,  messuages,  lands,  and 
hereditaments,  hereinafter  described,  and  also  en- 
feoffed, or  otherwise  assured,  or  intended  so  to  be ; 
and  the  said  G.  S.  is  seised  to  him  and  his  heirs,  in 
fee-simple  (subject  to  the  title  of  dower  of  the  said 
Frances  his  wife,)  of  the  remaining  three  eighths  of 
the  same  manor,  messuages,  lands,  and  heredita- 
ments. And  whereas  the  said  manor,  mes- 
suages, lands,  and  hereditaments,  have  been  late- 
ly sold  in  lots,  to  several  persons;  and  for  the 
purpose  of  bringing  the   evidence  of  title  to  the  ^ 

same    manor    and    hereditaments    into   a  Harrow  %^k 

■4. 
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compass,  and  for  extinguishing  all  dower,- right 
and  title  of  dower  of  the  said  Sarah  L.  and*  Wran- 
cesJB.  it  hath  been  advised;  determiafcd,  and 
agreed  that  a  feoffment  should  be  made,  and  a 
fine  levied,  of  the  same  manor  and  hereditament, 

NOW  THIS   INDENTURE   WITNE&Etft,  that  in  pftt» 

suance  of  the  said  agreement,  and  in  consideration 
bF^ten  shillings  of  lawftd  ihoney,  current  in  Gfttft 
Britain,  to  each  of  thetii]  tbfc  %id  J.  I*  and  Sardh 
Mlk[  wife,  G.  L.  and  Frances  his  :<*Hty  well  an* 
tatfty  paid  by  the  said  T.  L.  immediately  itefefe 
the  execujfldh  of  these  presehte,  the  receipt  wfeflffle- 
of  is'W%  ackntMl^dge^fhey  the -said  J.  L. 
and  SaraU  his  wife, '  G.  S.  and  Frances  his  wife, 
uccordingWtheir  respective  shares,  estat£*4uid  in- 
terests   in    the    saM1*  ntthor    and    hereditaments, 

r 

Have,  and  each  arid  eatery  of  them,  hath  giwt, 
granted,  and  enfeoffed,  and  by  these  presentable 
{  and  eacifand  every^f  them  DoTh  give,  {<£*tmt, 

J*  and  iHfeoff,  unto  {h&'baid  T.  L.  his  heirs  andfes- 

3fl£ns  for  ever,  alt,  &c  [parcels  and  general  words] 
and  the  reversion,  &c.  and  all  the  estate;  To 
have  and  to  YtfttSf  the  said  manor, -messuages, 
lands,  hereditaments,  dnd  all  and  sirigdlar  other 
the  premises  hereby  5^granted  and  enfeoffed, ,  or 
o&eiwise  assured,  or  intecfdfe^sb  4^4>e,  and  every 
part  and  parcel  of  the  sarfie,  with1 'their  and  every 
of  their  rights,  tft&hbers,  and  appurtentibfes,  ftflto 
the  said  T.  L.  hfi  heirtf  &fld  assigns  for  ever,  to 
the*\ise  of  the  said  T.  L.  his  heirs  and  assigns 
for  ever,  upon  the  trusts  hereinafter  eftfftessed 
and  declare^  of  and  concerning  the  same,  (that 
is  to  say)  as,  to,  for,  and  concerning  those  five  un- 
divided eighth  J>arts  thereof,  now  of*  kte^f  the 
'.^%  said  J.  L.  (the  whole  in  eight  equal  parts   or 
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abates  to  be  divided,)  in  trust  for  the  said  JuL* 
his  heirs  and  assigns  for  ever,  and  as,  to,  for,  and 
concerning  the  remaining  three  undivided  eighth 
parts  thereof,  (the  whole  in  eight  equal  parts  to 
fee  divided,)  in  trust  for  the  said  G.  S.  ljds  heirs 
4&d  assigns  for  ever :  And  $9  said  J.  X.  doth 
(hereby  for  himself  his  heirs,  execytors,  an4  ad- 
ministrators, and  £§nfor  as  relates  to  and  concerns 
the  five  eighth  parts  of  the)rflaid  J.  L.  of  and  ip 
the  said  msflpr,  messuages,  lands,  apd  heredita- 
ments, herefy.  granted  and  ^eofled,  or  otherwise 
assured,  or  intended  £9  to  b^^adthe^^pts,  deed?* 
and  defaults  of  hiqftelf  and  his  §^d  wife,  relating 
thereto),  and  the  said  G.  S.  doth  hoffty  for  him* 
self,  his  heirs,  executors,  ifX^  administrators, 
and  as  far  as  rotates  to  and  concerns  the  said 
.  three  eighth  parts  tof  the  said  G.  S.  of  and  in  the 
said  manor,  messuages,  lands,  and  hereditaments 
hereby  granted  and  enfeoffed,  or  otherwise  assur- 
ed, or  intended  so  to  be,  and  the  acts,  deeds,  and' 
defaults  of  himself,  and  his  said  wife,  relating 
thereto,  covenant  ?ind  agree  with  the  said 
his  heirs  and  afwgns,  in  manner  following,  that  is 
to  say,  that, they  tfcefiftaid  X  X.  and  Sarah  his  wife, 
and  G.  S.  and  Fran^fi  his  wife,  shall  and  will,  at 
the  proper  costs  and  charges  of  the  said  J.  L.  and 
G.  S.  in  or  as  of  term  now  last  past,  or  before 

(the  end  of  term  now  next  ensuing,  or  in  or  as 

of  some  other  subsequent  term,  acknowledge  and 
levy  unto  the  sa^T.  L.  and  his  heirs,  befp^^is 
Majesty's  Justices  of  the  court  of  Common 
Pleas,  at  Westminster,  one  or  more  fine  or  fines 

to  the  form  of  the  statutes  in  that  case  made  and 


*ur  conuzance  de  droit  come  ceo,  $c.  wiih^p* 
offnations  tfl  be  thereupon  had  and  made  aecorcl 
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ptefided,  and  the  Usual  course  'of  fines  in  stfeh 
oases  used  of  the  said  matter,  messftiages,  lands, 
and  hereditaments,  hereby  granted  and  enfeoffed* 
or  otherwise  assured,  or  intended  so  to  be,  with 
the  rights,  royalties,  members,  and  appurtenances, 
by  the  names  and  descriptions  of 

or,  by  such  other  apt  and  convenient  names, 
number  of  messuages  and  actes,  quantities,  qua- 
lities, and  other  descriptions,  to  comprise  the 
same,  as  by  the  said  T.  L.  his  heirs  or  assign^ 
or  his  4>it'  their  counsel  in  the  law  shall  be  reason* 
Mbiy  advised,  or  devised  and  requited*  Aro 
it  is  hereby  granted,  declared,  and  agreed  by  and 
between  all  tie  said  parties  to  th*jgft>'*pteseato,  as 
ftp*  as  they  respectively  are  interested  in  the  pre- 
mises, atid'they  hereby  i  severally  an*yres^ctively 
dtteet  and  appoint,  tbat  the  fine  or  fines  to  be  so 
as  rf&esard,  or  in  any  other  manner,  or  at  any 
other  time  or  times  acknowledged  and  levied, 
and  also  all  and  every  fine  and  fines,  common  re- 
covery and  recoveries,' i«ad  other  assurances  what* 
leaver,  at  any  time  or  times  heretofore,  and  t0  be 
ait  any  time  and  from  time  to  time  hereafter  ac- 
knowledged, levied,  suffered,  made,  and  executed 
of  the  said  manor,  messuages,  lands,  and  hetedi* 
taments  hereby  granted  and  enfeoffed,  or1  other- 
wile  assured  or  intended  so  to  be,  or  any  of  thstfi, 
or  any  part  or  parcel  of  the  same,  either  aloae 
or  jointly  with  any  other  lands,  tenements,  or 
kmM^tnents  whatsoever,  by  or  between  the  said 
Pnlgas  to  these  presents,  or  any  of  tbfeln,  either 
alone,  or  jointly  and  together  with  any  other  petf- 
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spa  or  persons  whomsoever,  or  to  which  they  o* 
any  cfr  either  of  them  is  or  are,  or  shall  or  mqy.4>e 
parties  e$  privies,  or  a  party  or  privy,  shall  he  fcnd 
enure,  and  shall  be  construed,  adjudged,  expand- 
etf,  decreed,  aad  taken  to  be  and  ewe,  wd  the 
same  is  and  are,  and  was  and  were  meant  and  in- 
tended, and  is  and  are  hereby  directed  and  declared 

1    to  be  and  enure.     And  that  the  person  or  persons 
to  whom  the  said  fine  or  fines,  and  utber  assur- 

*    q&ces  respectively  have  or  hath  been,  an&s] 
rpft^  be  faried,  suffered,  made,  and  exeeuteq 
qftpid  aa^fbe  sensed,  .as,  to,  for,  and  conwmingtbe 
said  manof,  messuages,  la*d%  and  hereditaments,, 
hereby  granted  and  enfeoffed,  or  otherwise,  assured 
or  intended  so  to  be,  and  every  pa^t}jand  parcel 
of  the} same,  with  thei?i,eui4> every  of  their  rights,, 
royalties,    members,    and    appurtenances*    to    the; 
uees,  upon  the  trusts,  and  for  the  ends,  intents,  and, 
purposes,  hereinbe^re   limited*  expressed,  declar-, 
ed*  and  contained,  of  and  *  oekracerning  th%  same, 
in  confirmation  of  these  presents,  and  for  giving 
more  full  and  complete  effect  to  the  same.     And 
the  said  J.  L.  and  Sarah  hiajwife,  and  G.  S.  and 
Frances  his  wife,   have^and  each  and  every  of 
them  ha&.  nominated,  constituted,  and  appointed, 
and  by  these  presents  do,  and  each  and  ev^ry  of 
them  doth  nominate,  constitute,  and   appoint  the 
said         )        to  be  their  andneach  of  their  lawful 
attorney,   for  them,  etod  eachjBany,  or   either  of 
them,  and  in  their,  and  each,  or  any  of  their  names 
respectively,  to   enter   into    and    take    full,  quiet, 
and  peaceable  possession  and  seisin  iftf  all  and  sin- 
gular the  aforesaid  manor,  messuages,  lands,  and 
hereditaments,  or  some  part  thereof,  in  the  name 
of  all   the   same    manor   and   hereditaments,  and 
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then  to  deliver  full,  peaceable,  and  quiet  possession 
and  seisin  thereof  in  the  Dame  of  the  whole, 
to  the  said  T.  L.  or  to  his  attorney  or  attornies 
lawfully  authorized,  according  to  the  form,  effect, 
true  intent  and  meaning  of  these  presents.  And 
the  said  T.  L.  hath  nominated,  constituted,  and 
appointed,  and.  by  these  presents  doth  nominate, 
constitute,  ad%i  appoint,  the  said  his  trie      * 

and  lawful  afeorney  for  him  and  in  his  name  and  * 
Rtead  to  receive  and  take  of  and  from  the  said  ™ 
J.  L.  and  Sarah  nis  wife,  G.  S.  and  Franca  his 
wife,  or  any  or  either  of  them,  either'  in  person  or 
by  his  or  their  attorney  or  attomieajawfully  au- 
thorized in  that  behalf,  possession  antTseisin  of  all 
and  singular  .the  said  premises,  or  of  some  part 
thereof,  in  the  name  of  all  the  same  manor  and 
hereditaments ;  and  such  possession  and  seisin  so 
taken  thereof,  To  hold  and  to  keep  to  the  use 
of  the  said  7*.  X.  his  heirs  and  assigns,  according  to 
the  effect,  true  intent  and  meaning  of  these  presents. 
IN  WITNESS,  &c.  ' 
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Form  of  &rant  of  several   attendant    Terms   by 

way  of  UtU^rkase. 

'  AND  IT  IS  ALSO  WITNESSED,  that  in  fur- 
ther  pursuance  of  the  said  resolutions,  and  tor  car- 
rying the  same  into  effect,  and  in  consideration  of 
ten  shillings  to  each  of  them  the  saict*  several  par- 
ties hereto  of  tfie1  seconA  Imd  third  parts  paid  hy 
the  sairf  R.  C.  and  E.  J.  they  the  said  several 
persons,  parties  her%tofibr  the  second  and  third 
parts,  according  to  their  seVeral  and  resfteciive 
estates,  rights,  and  interests,  and  at  such  request, 
and  with  such  privity,  consent,  and  *  approbation, 
and  testified  as  aforesaid,,  do,  and  each  and  every 
of  them  doth  demise,  lease,  set,  and  to  farm  let 
unto  the  said  R.  C.  and  E.  J.  their  executors,  ad- 
ministrators and  assigns,  All  such  and  so  many, " 
and  such  parts  of  all  and  singular  the  castle,  ma- 
nors, or  lordships,  or  reputed  manors  or  lordships, 
messuages,  farms,  lands,  and  hereditaments  what- 
soever, comprised  in  the  said  indentures  of  lease 
and  release,  and  bargain  and  sale,  and  each  or  ei- 
ther of  them,  as  are  now  vested  in  the  said  several 
persons,  parties  hereto  of  the  second  and  third 
parts  respectively,  or  any  of  them,  for  any  term 
or    terms    of    years    in    iftortgage,    for    securing 
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any  gross  sum  or  sums  of  money  and  interest  w- 
ing  to  them,  or  to  those  for  whom  they  are  trus- 
tees, or  for  any  term  or  terms  for  years,  for  secur- 
ing any  annuities  to  them  respectively,  or  to  those 
for  whom  they  are  trustees,   with  their  and  every 
of 'their  rights,   royalties,   members,   and   appurte- 
nances ;  To  hold  the  same   castle,   manors,   and 
other     hereditaments,    with    their    appurtenances, 
unto  the  said  R.  C.  and  E.  J.  their  executors,  ad- 
ministrators,  and  assigns,  henceforth  for  and  dur- 
ing the  term  or  several  terms  for  years  which  each 
of  the  said  persons  respectively,  parties  hereto  of 
the  second  and  third  parts,  hath  in  the  same  castle, 
manors,    and    hereditaments    respectively,    except 
the  last  day  of  each  of  the  same  terms  (being  an 
exception  made  to  the  intent  ancj  for  the  purpose 
of  preventing    the  merger  of   any  of   the  same 
terms)  Nevertheless  upon  tuust  for  such  par- 
son and  persons,   and  to  and  fc>r  such   ends,   in- 
tents, and  purposes,  and  to  be  from  time  to  time 
assigned   and  disposed  of   in  such    manner  and 
form  in  all  respects,  as  the  said  X.  &  and  L.  S.  the 
younger,  or  the  survivor  of  them,  his  heirs  or  as- 
signs, or  the  trustee  or  trustees  who  from  time  to 
time  shall  be  substituted  in  his  or  their  place  or 
stead  shall  direct  and  appoint ;  and  that  the  said 
L.  S.  and  L.  S.  the  younger,  and  the  survivor  of 
them,    his   heirs   or  assigns,    shall   from   time  to 
time,    and   at    all   times  during    the  continuance 
of  the  same  several  and  respective  terms,  and  in 
the.  mean  time,    and    until    such    assignment  or 
assignments  shall  be  made,   be  interested  in  and 
have  the  direction  of  the  same  terms  respectively 
upon,  under,  and  subject  to  the  same  or  the  like 
trusts,  and  for  the  same  or  the  like  ends,  intents, 


ASSIGNMENT  OF  SEVERAL  TERMS.  531 

and  purposes,  in  all  respects,  as  are  hereinbefore 
expressed  and  declared  concerning  the  inherit- 
ance of  the  said  hereditaments  and  premises,  or 
as  near  thereto  as  may  be,  and  the  circumstances 
of  the  case  and  the  nature  of  the  tenure  or  estate, 
and  the  rights  of  the  persons  beneficially  interest- 
ed will  admit:  and  (subject  thereto)  Upon  this 
further  trust,  that  ttajMflf:  22.  C.  and  E.  J. 
and  the  survivor  of  them,  vP  executors,  admini- 
strators, and  assigns,  do  and*  shall  assign  the  said 
castle,  manors,  hereditaments,  and  premises,  for 
all  the  then  residue  of  the  several  and  respective 
terms  hereby  demised  therein,  unto  such  person 
and  persons,  and  for  such  ends,  intents,  and  pur- 
poses, as  the  said  C.  Lord  C:  and  /.  E,  A.  or  the 
survivor  of  them,  his  heirs  or  assigns,  or  the  trus- 
tee or  trustees  for  the  time  being  of  the  said 
recited  indentures  of  release  and  bargain  and  sale, 
shajl  direct  or  appoint     There  followed, 

A  covenant  from  each  of  them  the  said  several 
parlies  thereto  of  the  secgad^  and  third  parts  se- 


verally, separately,  and  3Kk  from  the  others  of 
them  that  he  had  not  don^Vv  act  to  encumber. 
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ACTION  of  debt  or  coventatis  not  maintainable  by  the 

original  lessor  against  an  under-lessee      -        -        -  1 27 
A  right  of  action  is  releasable,  and  not  by  the  common 
law  transferable    -------  269 

AGREEMENT.  It  depends  on  the  intention  of  the  parties 
whether  an  instrument  shall  operate  as  an  agreement 
or  as  a  lease         .--.-.  174,  177 

When  there  are  words  of  demise  in  the  present  tense  the 
instrument  will  be  a  lease      -        -        -        -        -178 

ALIEN  may  stand  seised  to  an  use,  but  such  use  will  be  void 

as  against  the  crown      -        -        -        -        •  347,  259 
An  alien  may  be  a  cestui  que  use  for  the  benefit  of  the 
crown  .--.---  363,  379 

ANCIENT  DEME6NE.    Lands  of  the  tenure  of  ancient 

demesne  may  become  frank-fee  by  fine,  &c.  &c.        -  100 
With  the  distinctions;  t  .*,      '-        -        -        -        -    ib. 

ANNUITY.    A  personal  jftanityin  fee  cannot  be  created 

without  a  lien  binding  <pe  heirs       -        -        -        •  469 

APPORTIONMENT.    Form  granting  an  apportionment  of 

rent  in  a  release  ------  ^^^.64 

ASSIGNEE  AND  ASSIGNMENT.    Assignee  of    " 

'  may  be  a  releasee         ....        ~^^^^B47 

An  instrument  purporting  to  be  a  lease  operates 
assignment  when  it  transfers  all  the  estate  < 
termor         -.------««■  124* 

And  operates  as  an  under-lease  when  it  leaves  a  rever- 
sion in  the  termor,  though  for  an  hour,  &c.      -        -  125 

The  estate  of  an  under-lessee  is  not  capable  of  enlarge- 
ment by  release  from  the  original  lessor,  while  the 
original  lessee's  estate  is  continuing         -        -        -  127 

Of  grants  of  attendant  terms  by  under-lease         -        -  129 

ATTAINTED  PERSON  may  stand  seised  to  an  use         -  246 
Such  use  will  be  void  as  against  the  crown  or  the  lord  -  247 
The  cestui  que  use  will  be  entitled  to  hold  the  land  till 
office  found  --------  959 
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ATTAINTED  PERSON— continued. 

May  alien  after  crime  committed  and  before  attainder  as 
against  the  lord  claiming  by  escheat        ...  260 

Bat  not  as  against  the  lord  claiming  the  benefit  of  for- 
feiture -        -        -        -        --        -    .     -    ib. 

In  case  of  attainder  for  treason  there  is  forfeiture,  and 
the  forfeiture  relates  to  the  time  of  the  crime  com- 
mitted ---ib. 

He  may  be  a  cestui  que  ose       .....  363 

After  attainder  he  may  bar  an  estate-tail  and  remainders 
over    ------»»--    ib. 

ATTENDANT  TERMS.     When  there  is  an  under-lease, 
and  it  is  purchased  by  the  owner  of  the  inheritance 
in  the.  name  of  a  trustee,  it  will  not  attend  the  inherit- 
ance without  express  declaration. 
Under-leases  by  the  trustees  of  these  terms  frequently 
convenient  -        -        -        -        -        -        -        -127. 

Cautions  to  be  observed  in  this  mode  of  practice  -        -  129 

ATTORNEY  to  give  or  receive  livery  may  be  appointed  by  *% 

indenture,  although  not  a  party  to  it        -        -        -  400 
Livery  of  an  infant  by  attorney  is  void. 

ATTORNMENT  was  necessary  at  common  law  on  a  grant 

of  a  remainder  or  reversion,  or  of  services       -        -  s  to 

AVOIDANCE.    See  Estate  of  Freehold,  Leases  for  Years, 
Condition. 

B. 

BARGAIN  AND  SALE. 

A  lease  for  years  by  words  of  demise  may  operate  as 
a  bargain  and  sale  when  there  is  a  consideration  of 
money  or  money's  worth        -        -        -        -  225,  933 
Inquiry  whether  a  bargain  and  sale  by  a  corporation  is 

good 234***53 

By  a  corporation  sole  during  the  continuance  in  office  of 

the  bargainor 253,  258 

By  tenant  in  tail  passes  a  base  fee  voidable  only,  and  not 
void  as  against  the  issue        .....  264 

Money  or  money's  worth  is  necessary  to  support  a  bar- 
gain and  sale        .......  373 

Words  of  conveyance  will  be  sufficient  in  a  bargain  and 
y       sale    ---------  377 

.  Uses  declared  upon  a  bargain  and  sale  of  an  use  are 

?      mere  trusts  - '--  482 

"    On  a  bargain  and  sale  in  execution  of  a  common-law    . 
authority,  uses  may  be  declared      -                 -        -  483 
<        Uses  may  also  be  declared  in  a  bargain  and  sale  of  the 
seisin  passing  by  a  recovery  thereby  agreed  to  be  suf- 
fered   ib. 

BARON  AND  FEME.    See  Husband  and  Wife. 
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C. 

CESTUI  QUE  TRUST  is  not  liable  to  a  distress  by  his 
trustee  for  rent,  unless  he  occupies  under  an  express 
agreement  with  his  trustee      -        -        -        -289,  290 

The  estate  of  a  cestui  que  trust  may  be  enlarged  by 
a  release  from  his  trustee       -  289,  303 

Joining  in  a  conveyance  by  lease  and  release  is  not  coo* 
sidered  a  necessary  party  to  the  lease  for  a  year         -  367 

The  practice  is  to  make  him  a  party  -  308 

CHILD  .UNBORN  cannot  take  the  first  estate  in  a  grant 

at  common  law    ------        1-  475 

But  may  under  a  limitation  of  uses,  or  a  devise  by  will      ib. 

CHURCHWARDENS,  incapable  of  being  grantees  in  that 

character    --------  378 

COMMONERS  of  a  waste  incapable  of  being  grantees  in 

that  character      *        -        -        -        -        -        -  378 

a*2>  CONDITION.    No  advantage  oan  be  taken  of  a  condition 

by  any  one  besides  the  grantor  or  his  representatives    201 
.\4fo        A  condition  not  to  assign  in  a  lease  to  A.  and  his  assigns 
•**  is  repugnant         -        -        -        -        -        -  195 

But  otherwise  of  a  condition  not  td  assign  to  a  particular 
person,  or  without  consent,  &c.       -        -        -        -    ib. 

A  condition  not  to  assign  does  not  extend  to  an  under- 
lease -        - *  -  127,  192 

If  waved  in  one  instance  by  an  assignment  with  license, 
is  dispensed  with  entirely       -----  198 

A  new  defeasance  may  be  annexed  to  an  assignment  of 
a  term  of  years  to  protect  the  reversioner         -        -  199 

An  execution  sued  fraudulently  to  alien  will  be  a  breach 
of  a  condition  not  to  assign    -        -        -        -        -  194 

Difference  between  conditions  in  leases  giving  a  right  of 
entry,  and  conditions  avoiding  the  lease  -        -        -  195 

A  dispensation  with  any  part  of  a  condition  is  a  dispen- 
sation with  the  condition  entirely    -        -        -        -  197 

Observations  on  the  different  forms  of  conditions  in 
leases  and  mortgages     -        -        -        -        -        -  199 

A  condition  binds  the  remainder-man  entering  by  force 
of  the  remainder,  although  not  a  party  to  the  deed    -  412 

See  Dcfcazance. 

CONFIRMATION.    A  release  from  disseisee  to  lessee  of  . 

disseisor  may  operate  as  a  confirmation    -        -        t  35* 
The  effect  of  a  confirmation  by  the  reversioner  of  a  lease 
for  years  by  tenant  for  life  is  to  make  the  term  abso- 
lute      '-        -  134 

CONSIDERATION  in  a  deed  unnecessary  at  common  law  420 
Is  net  an  essential  part  of  a  declaration  of  .uses  -  -  78 
Useful  to  support  the  deed  against  creditors  -        -    ib. 

Money  or  money's  worth  .is  necessary  to  support' a  bar- 
gain and  sale  of  an  use  7        -        -        -        -  373 
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CONSIDERATION— continued. 

Different  forms  of  stating  the  consideration  in  a  release  42 1 
Inquiry  whether  in  the  absence  of  a  consideration  in 

a  release  the  use  will  result  to  the  releasor  -  -  486 
Every  gift  of  a  particular  estate  implies  a  consideration  487 
No  resulting  use  will  arise  from  its  absence  -  -  -  ib. 
There  may  be  a  resulting  trust  upon  the  assignment  of 

the  particular  estate  in  the  absence  of  a  consideration   488 

CONTINGENT  INTERESTS  may  be  bound  in  equity  by 

contract  for  valuable  consideration  -  269 

JVrigkt  v.  Wright,  1  Ve,s.  409,  is  in  point. 

But  are  not  assignable  at  law     -        -        -        -        -    ib. 

Of  the  legal  ownership  cannot  be  released  by  way  of 
enlargement  of  estate   -        -        -        -        -        -268 

But  may  by  way  of  mitter  h  droit,  or  extinguishment   -    ib. 

May  be  bound  by  estoppel  -        •         -        -        -     ib. 

Are  devisable  -..-.--  269 

Exceptions  to  this  rule,  as  a  gift  to  the  survivor,  &c.     -  270 

CONTINGENT  REMAINDERS  may  be  destroyed  by 
a  release  from  the  reversioner  or  remainder-man  to 
the  particular  tenant  merging  his  estate  which  sup- 
ported the  contingent  remainders    -  342 

The  destruction  of  contingent  remainders  by  the  merger, 
&c.  of  the  particular  estate,  is  confined  to  legal  inte- 
rests -  • 343 

CONVEYANCES  TO  USES  to  be  perfected  by  fines  or 
recoveries  may  vest  the  estate  before  the  fine  is 
levied,  &c.  -        -        ---        -        -        -        4,  46 

Under  a  conveyance  to  the  intent  to  suffer  a  recovery  or 
levy  a  fine,  the  uses  are  executory  only  till  recovery 
suffered,  &c.  ------       5,  46 

The  uses  declared  of  the  recovery,  &c.  may  be  varied 
with  the  consent  of  all  persons  concerned  in  interest  45,  49 

COPARCENER.  A  coparcener  may  release  in  enlarge- 
ment of  the  estate  of  a  lessee,  &c.  holding  under  him   27 1 

A  COPYHOLDER  has  an  estate  oapable  of  enlargement  by 

-release 284 

CORPORATION.    An  aggregate  corporation  cannot  make 

a  lease  without  deed         .....        163 

May  be  a  cestui  que  use       -  263 

It  is  said  it  can  give  an  use,  but  cannot  stand  seised  to 
an  use         -        -        -        -        -        - .       -        -  372 

When  a  corporation  conveys  by  lease  and  release  the 
practice  is  to  complete  the  lease  by  entry     234,  253,  258 

They  generally  convey  by  feoffment   -  372 

COVENANTS.     No  persons  except  representatives,  and' 
assignees  can  take  the  benefit  of  or  be  bound  by 
a  covenant,  unless  named  as  a  party,  when  the  deed 
is  expressed  to  be  made  between  parties  -  397 
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COVENANTS— continued. 

One  who  is  no  party  to  the  deed  may  be  bound  if  he 
seal  the  deed,  and  the  deed  is  poll  or  not  between 
parties         --------  41O 

A  grantee  entering  and  agreeing  to  a  grant  by  deed  con- 
taining covenants,  is  bound  by  inherent  covenants, 
although  he  never  executed  the  deed        -        -        -  415 

A  covenant  by  tenant  in  tail  does  not  bind  the  issue      -    92 

Cautions  required  in  the  framing  of  covenants  for  the 
acts  of  strangers  or  infants  when  adult     -        -        -     89 

A  covenant  to  stand  seised  by  tenant  in  tail  is  good,  if 
the  use  may  arise  in  his  life-time    •  265 

COVENANT.    The  form  by  which  a  husband  covenants 

for  himself  and  his  wife  is  inaccurate       -         -         -    83 

Whether  the  wife  shall  be  bound  in  equity  by  a  covenant 
to  levy  a  fine  entered  into  by  the  husband  with  her 
consent        --------     84 

A  feme  covert  may  be  a  covenantee  where  the  covenant 
is  entered  into  by  any  other  person  than  her  husband     90 

Covenants  for  title  in  leases  by  tenant  in  tail  should  be 
restricted  to  the  interest  of  the  lessor        -        -        -  132 

Different  forms  for  the  lien  part  of  covenants        -         -     82 

General  observations  on  covenants  in  leases         -         -  204 

COVENANT  TO  STAND  SEISED  must  operate  on  the 

seisin  in  the  covenantor 
One  man  cannot  covenant  that  another  shall  stand  seised 

to  uses        -        -        •        -        -        .--        -48 1 
A  covenant  by  tenant  in  tail  to  uses  to  commence  after  • 

his  death  will  be  inoperative  -----  265 

COVENANT  TO  LEVY  A  FINE.     Parts  in  the  form  of  79 

1 .  Of  the  covenantor        ------  80 

2.  Of  the  person  with  whom  the  covenant  is  to  be 
entered  into  -        -         -        -         -        -         -'90 

3.  Of  the  person  by  whom  the  fine  is  to  be  levied         -  91 

4.  Of  the  time  within  which  it  is  to  be  levied      -        -  92 

5.  Of  the  person  to  whom  it  is  to  be  levied           -        -  94 

6.  Jn  what  court  and  at  whose  expense  and  request   98,  104 

7.  Of  the  parcels       -------  106 

8.  Whether  with  proclamations          -        -        -        -  109 

D. 
DATE.     See  Deed. 

Observations  on  the  mode  of  tJating  the  lease  and  re- 
lease.    The  lease  and  release  may  be  dated  on  the 

same  day 361,  363,  386 

The  date  of  a  deed  is  not  conclusive  evidence  of  the  time 
of  execution         -        -        -        -        -        -        -  365 

A  deed  may  be  dated  or  executed  on  a  Sunday  without 
prejudice     --------  362 

DAY  OF  THE  DATE  is  exclusive  or  inclusive,  as  the 

intention  may  require    -        -  -        -        -  387 
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DECLARATION  OF  THE  USES  OF  A  FINE  already 

levied,  whether  it  must  be  by  deed  indented     -        -    41 

DECLARATION  OF  USES 110 

Observations  on  the  form  of  in  a  release      -  473 

DEED  executed  on  a  Sunday  is  binding    ....  363 

DEED-POLL.    Every  person  is  a  party  to  a  deed-poll  who 

is  named  actively  or  passively         ...  394,  41a 

DEEDS.    Separate  deeds  may  be  on  the  same  parchment  -  417 
Observations  on  the  clause  granting  the  deeds      -        -  466 
Several  deeds  may  be  parts  of  the  same  assurance         -    34 
'  Deeds  of  conveyance  to  uses,  to  be  perfected  by  subse- 
quent fines  or  recoveries,  operate  of  themselves  as 
conveyances         .----.-4 
See  Uses. 

DEEDS  TO  LEAD  THE  USES  of  fines  or  recoveries  do 
not  pass  any  estate  of  themselves,  they  are  only  direc- 
tory until  fine  levied,  &c.        -         -        -        -    3,  7,  1 1 

Are  part  of  the  same  assurance  with  the  fine  or  recovery      3 

Of  the  general  rules  which  govern  them      ...      7 

Where  a  fine  is  levied  conformably  to  all  the  circum- 
stances of  an  agreement,  no  inferior  evidence  can  be 
received  that  the  fine  was  levied  to  other  uses     7,  11,  13 

But  the  uses  declared  upon  such  deed  may  be  varied  by 
deed,  subsequent  and  before  the  fine,  &c.  -        -        -     14 

But  not  after  the  fine,  &c.  -        -        -        -        -     19 

Whether  the  concurrence  of  all  the  parties  to  the  deed 
though  not  concerned  in  interest,  is  necessary  to  such 
variation      -        -        -        -        -        -        -.15 

If  the  deed  be  not  pursued  in  all  its  circumstances  by  the 
fine,  &c.  inferior  evidence  may  be  admitted  that  the 
uses  were  varied  by  subsequent  agreement         -        8,  31 

Parol  evidence  of  such  variation  cannot  be  received  since 
the  statute  of  frauds       -        -        -        -        -        -    3 1 

Although  all  the  circumstances  of  the  deed  be  not  pur- 
sued, the  deed  shall  govern  the  fine,  if  no  subsequent 
agreement  can  be  proved        -  .  -        -        8,  33 

A  deed  leading  the  uses  of  a  fine,  need  not  be  executed 
by  the  conuzee,  though  it  is  advisable  that  he  should 
execute        .-------67 

See  Uses. 

DEEDS  TO  DECLARE  THE  USES  of  fines  already 
levied,  and  recoveries  already  suffered,  operate  on  the 
seisin  of  the  conuzee  or  recoveror,  not  on  the  result- 
ing use  of  the  owner     -        -        -      .  -        -  4 
Whether  they  must  of  necessity  be  indented         -        -    41 
Cannot  control  uses  declared  precedent   or  contempo- 
raneous to  the  fine  or  recovery        -        -               *  -    43 
Nor  affect  any  estate  conveyed  out  of  the  resulting  use 
of  the  owner  in  the  mean  time        -        -        -        -    ib. 


♦ 


69*  INDEX. 

Page. 
DEEDS  TO  DECLARE  THE  USES— c<m**icd. 

Must  be  made  during  the  life  and  ownership  of  the  per- 
sons levying  the  fine  or  suffering  the  recovery  -      26,  42 
Ought  to  be  executed  by  the  conuaee  -        -        -        -67 
Such  execution  is  not  essential,  though  highly  advisable    ib. 

Of  the  Parts  of  a  Deed  of  Uses. 

1.  The  denomination  or  style  of  the  deed    -        -        -    71 
2..  The  date 72 

3.  The  parties  ----.-.73 

4.  The  recitals         -------    74 

5*  The  testatum  clause      ------    76 

.  6.  The  agreement  to  levy  the  fine  or  recovery     -        -    78 
7.  The  declaration  of  uses         -        -        -        •        -m 
See  Condition. 

DEFEASANCE  of  an  estate  of  freehold,  must  be  either  by 
a  condition  in  the  deed  creating  the  estate,  or  by 
a  deed  executed  at  the  same  time    -  166,  199 

Of  a  term  of  years  may  be  by  deed  executed  at  any  time 
after  the  creation  of  the  term  -  167,  199 

Partakes  in  some  degree  of  the  nature  of  a  surrender    -  203 
See  Condition. 

DESCENT.  How  the  descent  of  a  fee-simple  acquired  by 
tenant  in  tail  by  descent,  under  a  gift  to  his  father 
and  mother,  is  to  be  regulated  -  -  -  -  283 
A  rent  reserved  on  a  grant  in  fee,  made  by  a  person 
seised  ex  parte  mattrna,  will,  as  a  new  acquisition, 
descend  to  his  heire  generally         -        -        -        -  188 

DESCRIPTION.    The  effect  of  an  uncertain  or  erroneous 

%  one  upon  the  grant 449,  451 

See  Parcels, 

DISCONTINUANCE.    A  conveyance  by  lease  and  release 

cannot  effect  a  discontinuance  of  seisin     -        -  236,  238 

DISSEISEE.    He  cannot  convey  by  lease  and  release,  or 

any  other  mode  '  -        -        -        -        -        -  264,  268 

He  may  release  by  way  of  nutter  le  droit    -  269 

DISSEISIN.    Circumstances  under  which  it  must  be  made 

to  be  confined  to  a  disseisin  of  a  particular  estate       -  '323 
Of  a  tenant  for  life,  unless  confined  to  a  claim  of  his 
estate,  is  a  disseisin  of  the  reversioner     -    '    -        -  31 J 

DISPOSSESSION  of  a  tenant  for  years  is  not  neoeesarily 
a  disseisin  of  the  reversioner,  it  may  be  confined  to 
the  tenancy  for  years    ------  317 

So  of  tenant  for  life  -        -        -        -        -        -        -    ib. 

<    Or  of  any  other  particular  tenant       ...  321 

A  person  entering  claiming  under- a  void  feoffment  or  . 
grant  is  considered  as  entering  by  disseisin       -        •   31Q 
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DISSEISOR  of  feoffee  to  uses  is  not  bound  by  the  uses        -  a6a 
A  disseisor  Q&n  release  to  the  disseisee         ...  269 
A  disseisor  of  a  particular  estate  may  become  tenant  by 
•    .  acceptance  .of  rent  by  the  reversioner       ...  323 
After  such  acknowledgement  of  his  tenancy  he  is  capable; 

of  a  release  from  the  reversioner  in.  enlargement  of  his 

estate. 

DISTRESS  cannot  be  made  upon  a  cestui  que  trust  unless 
he  occupies  under  an  express  contract  with  his  trus- 
tee       389,  290 

E. 

EQUITABLE  ESTATES  may  be  transferred  without  livery 
or  a  lease  as  a  foundation  for  a  release.  Wright  v. 
Wright,  1  Vea.  409 -  369 

ESTATES  OF  FREEHOLD  cannot  be  confirmed  for  a  part 

of  the  time  only,  though  a  term  of  years  may  -        -  164 
A  defeasance  of  an  estate  of  freehold  must,  at  the 
common  law,  be  either  by  a  condition  in  the  deed 
*  creating  the  estajfl^by  deed  executed  at  the  same 

time  -    ^Hv~  "  4^'  1^>  l6^  ^ 

An  estate  of  freehold  Wot  at  common  law  be  made  to 

cease  by  condition  without  entry     -        -        -  167,  197 

A  different  rule  prevails  in  limitations  to  uses  and  exe- 
cutory devises       -        -        -        -        -  168,  197,  476 

An  avoidance  of  an  estate  of  freehold  must,  at  the  com* 
mod  law,  be  tn  toto  if  at  all    -        •        -        -        -  167 

In  limitations  of  use  and  executory  devises  there  may  be 
a  partial  avoidance        .....  167,  477 

A  remainder  for  life  to  a  person  not  in  esse  will  be  good  a  53 

It  is  doubtful  whether  an  estate  may  be  made  to  one  for 
his  own  life  and  the  life  of  another  not  in  esse   -  153,  154 

An  estate  for  the  successive  lives  of  persons  unborn  is 
bad,  as  tending  to  a  perpetuity        -        -        -        -    ib. 

An  estate  to  A.  and  his  executors  for  years,  if  he  and  his 
heirs  shall  so  lortg  continue,  is  good         ...  155 

An  estate  in  fee  determinable  or  defeasible  is  not  capa- 
ble of  enlargement  by  release,  but  th^ltterminable 
quality  may  be  discharged  by  a  rele^^V  the  pos- 
sibility        .....    ^|^  -  471 

An  estate-tail  may  be  enlarged  by  the  release  of  the 
reversioner  or  remainder-man         -  •    -        -        -  975 

The  estate-tail  will  not  be  absolutely  merged  by  the 
accession  of  the  fee       -  -  «86 

An  estate  for  years  may  he  acquired  by  adverse  claim, 
but  cannot  be  created  by  disseisin   -        -        -        -  32s 

When  an  estate  pur  autre  vie  is  limited  to  the.  heirs, 
executors,  administrators,  and  assigns  of  the  grantee, 
it  will  descend  to  the  heir  *■  469 
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ESTATES  OF  FREEHOLD— continued. 

It  is  not  necessary  on  an  assignment  to  name  either 
heirs  or  executors  in  order  that  all  the  estate  should 
pass    ---------  469 

Estates  of  freehold  must  be  limited  to  take  effect  imme- 
diately   '     -        -        -        -        -        -        -        •  470 

Except  in  conveyances  to  uses  and  wills,  and  in  things 
created  de.novo     -        -        -        -        -        -        -  475 

ESTOPPEL.    A  lease  may  be  binding  by  estoppel    -  136,  14& 
So  may  a  fine  .-.----  137 

An  estoppel  must  be  mutual      -        -        -        -        "139 
Who  may  may  make  estoppels  -        -        -  268,  269,  271 

EVIDENCE.     Parol  evidence  is  inadmissible  to  vary  the 
uses  of  a  fine,  although  the  fine  may  not  have  fol- 
lowed the  circumstances  of  the  deed  declaring  the  uses    21 
But  written  evidence  may  be  received  in  such  case, 
although  not  by  deed     -        -        -        -        -        8,  21 

EXCEPTIONS.    SeeDteds. 

EXECUTION.    See  Sunday,  Condtim*  Deed,  Lease  and 
Release.                                sHl 
Of  a  deed  on  a  Sunday  does  noCjUpflidate  the  deed      -  362 
Of  the  order  of  the  execution  of  the  lease  and  re- 
lease   242,  364,  3S6 

EXECUTOR  possessed  of  a  term  in  right  of  his  testator  is 

capable  of  a  release  in  enlargement  of  his  estate        -  331 
*A  freehold  lease  limited  to  heirs  and  executors  will  be- 
long to  the  heirs  -    .    -        -        -        -        -        -  469 

EXPECTANCIES.    See  Heirs. 

May  be  bound  by  estoppel         -        -        -        -        -  271 
And  by  contract  in  equity  -        -        - .       -        -    ib. 

EXTINGUISHMENT.    See  Descent. 

A  possibility  under  an  executory  devise  is  not  extin- 
guished by  descending  upon  the  person  seised  of  the 
land  subject  to  that  executory  devise        ...  278 
The  principles  of  this  doctrine  examined     •        -        -    ib. 

FEE.    One  fee  may  be  expectant  on  another  in  the  case  of 

a  fee  after  an  estate-tail  changed  into  a  base  fee  275,  472 

A  base  fee  derived  from  an  estate-tail  may  be  enlarged  ' 
by  a  release  from  the  owner  of  the  fee  expectant  on 
the  estate-tail       ------  277,  472 

A.  determinable  fee  may  be  discharged  of  its  determin- 
able quality  by  release  of  the  right  -  974,  471 

It  cannot  be  enlarged  in  point  of  estate        -        -        -    ib. 

FELONY.    See  Attainted  Person. 
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FEME.  COVERT  may  take  the  benefit  of  a  covenant  when 
the  covenant  is  entered  into  by  any  other  person  than 
her  husband  -  '      -        -        -        -        •        -90 

Whether  she  shall  be  bound  by  consenting  in  a  cove- 
nant by  the  husband  to  levy  a  fine  -        -        -        -     84 

See  Husband. 

FEOFFMENT  operates  by  livery  of  seisin        -        -  208,  273 

By  an  infant  is  voidable  only  when  he  makes  livery  in 
person,  is  void  when  makes  livery  by  attorney         *-  349 

Nothing  passes  by  a  feoffment  before  livery  -        -218 

Inconvenience  of  this  assurance. 

Feoffment  by  tenant  for  life  and  the  next  remainder- 
irian,  having  an  estate  of  inheritance,  is  a  rightful  con- 
veyance      --------  310 

A  person  entering  under  a  void  feoffment  is  considered 
' "  as  a  disseisor        -        -        -        -        -        -        -    ib. 

A  lease  and  release  cannot  be  pleaded  as  a  feoffment     -  238 

FINE.    See  Uses.    When  no  uses  are  declared  on  a  fine  or 
recovery,  the  use  will  result  to  the.  former  owners 
„    according  to  their  ownerships  -        -    64 

Whether  it  can  be  held  to  enure  to  the  uses  of  more 
than  one  deed  .     -        -        -        -        -        -        9,  24 

When  levied  after  cwritoance  it  must  enure  in  confir- 

_'  mation  of  that  conveyance,  and  cannot  be  declared  to 
new  uses  without  the  consent  of  all  persons  concerned 
in  interest  under  that  conveyance        ...  44,  45 

Such  consent  must  be  expressed  by  matter  equally  solemn 
as  that  by  which  the  conveyance  was  made      -        -    45 

Objections  to  the  effect  of  a  fine  are  not  sustainable  by 
a  purchaser  without,  evidence  or  presumption  of  de- 
fectiveness -        -        -        -        -        -        -     *   -    75 

A  fine  and  declaration  of  uses  is  a  sufficient  conveyance 
without  a  lease  and  release     -        -        -        -        -    77 

A  fine  operates  as  a  conveyance  whenever  the  conuzor 

'    has  a  seisin  -------    ib. 

A  fine  of  lands  in  ancient  demesne  levied  in  the  courts 
at  Westminster  is  voidable  by  the  lord      -        -        -  „  98 

But  is  good  till  avoided     -        -        -        -  98, 99 

Fine  levied  in  the  court  of  ancient  demesne  cannot  UeVjir- 
proclaimed  without  a  custom  -        -        -        -       \~$jqq 

The  effects  of  a  fine  in  ancient  demesne       -        -       -~  >tb. 

When  a  fine  is  levied  to  two  it  should  be  to  them  and 
the  heirs  of  one  of  them         ....       90,  94 

A  fine  to  bar  by  nonclaim  must  be  levied  by  or  to  a 
person  who  has  a  vested  estate  of  freehold        -        -    95 

Fines  may  operate  by  estoppel  -        -        -        -        -  137 
See  Table  of  Contents  for  other  Particulars. 

FORFEITURE  FOR  FELONY  ANDHIGH  TREASON. 
See  Attainted  Person 


V 


«  * 


643  -INDEX. 

G. 

GRANT  was  used  at  common  law  to  pass  estates  in  rever- 
sion and  remainder  and  incorporeal  subjects  and  ser- 
vices ----.--..  209 

Most  be  of  an  estate  in  reversion  or  remainder,  and  not 
in  possession         .......  935 

Must  be  by  deed      -------  221 

A  release  may  operate  as  a  substantive  grant  when  it  is 

made  by  the  owner  of  a  reversion  or  remainder    33s,  439 
A  grant  to  several  will  be  good  to  those  alone  who  are 

capable        .-.---.-.    ib. 

A  person  entering  under  a  void  grant  is  a  disseisor.       -  310 

GRANTEE.    Who  may  be  a  grantee       ...  378, 475 

GRANTOR  must  be  a  party  to  the  deed  -        -        -       -  394. 

«. 

HABENDUM.    Its  effect  when  to  a  person  not  named  in 

the  grant 380 

If  inconsistent  with  the  grant  will  be  rejected  -  -  439 
If  not  absolutely  inconsistent  will  qualify  the  grant  -  440 
Its  effect  in  qualifying  the  grant  .  -  .  146,  179 
May  vitiate  the  grant  -  ;£-  ....  441 
Observations  on  the  form<of  the  habendum  in  leases     -180 

in  leases  for  a  year 385 

in  releases    --------  467 

HEIRS.    A  lease  pur  autre  vie  limited  to  heirs  and  executors 

shall  devolve  to  the  heirs       -        -        -        -     .  <-  469 

HUSBAND  may  stand  seised  to  the  use  of  his  wife    -        -  362 
Cannot  covenant  fdr  himself  and  his  wife,  so  as  to  subject 

the  wife  to  an  action     -        -        -        .                •-    83 
A  husband  seised  in  right  of  his  wife  is  capable  of  a  re- 
lease in  enlargement     331 

He  cannot  grant  to  his  wife  at  common  law  -  -  475 
But  may  through  the  medium  of  uses  -        -       •-    ib. 

I. 

ITS.    Conveyances  by  infants  by  deed,  or  by  livery  by 
,  attorney,  are  void,  except  leases  at  rent ;  by  livery  in 
**"  person  are  voidable  only        ....    248,  249 
See  Child  unborn. 

1NTERESSE  TERMINI.    Under  a  lease  at  common  law 

the  lessee,  has  only  an  intertue  termini  till  entry        -  145 
Lease  jof  a  reversion  or  remainder  in  corporeal  hereditaf 
ments  without  deed  operates  by  way  of  inttretse  ter- 
mini  ---------  149 

An  inter  esse  termini  is  no  estate  -        -        •    ■  *  *  215 

Is  no  foundation  for  a  release     -         -        -        -     '    *  273 


* 
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Page. 
J. 

JOINT  TENANT  may  be  a  releasor  -  -  -  -  271 
Words  to  negative  a  joint-tenancy  in  the  habendum  -  471 
Under  uses  several  persons  may  take  as  joint-tenants 

although  they  take  at  different  periods  -  -  -  47 8 
But  not  at  common  law  .-  -  '  -  -  -  "477 
Questioned  by  Lord  Raymond. 

K. 

KING  OR  QUEEN  cannot  stand  seised  to  an  use  -  -  951 
Cannot  make  a  bargain  and  sale        --        -        -        -    ib. 


/ 


L. 

LEASE.    Of  the  several  parts  of  this  assurance. 

1.  Of  the  style  and  date   -    '    -        -        -        -        -  169 
a.  Of  the  parties     -------    ib. 

3.  Of  the  consideration    -        -        -        -        -        -171 

4.  Of  the  operative  words         -        -        -        -        -  172 

5.  Of  the  parcels     ----*--  178 

6.  Of  the  exceptions        -        -        -        -        -        -180 

9.  Of  the  habendum         ------    ib. 

8.  Of  the  reservation  or  reddendum   ^u    -        -        -184 

9.  Of  the  conditions         -        -        4P    *  190 
10.  Of  the  oovenants         .-.---  201 

Definition  of  a  lease  --.---  134 

Distinction  between  a  lease  and  an  under-lease     -        -    ib. 
A  lease  at  common  law  does  not  confer  any  estale  till 
entry  •----,-*-  145 

Of  leases  by  a  reversioner  -        -        -        -    144,  149 

Leases  of  the  reversion  of  an  estate  for  years  without 

deed  operate  only  by  way  ofinteresse  termini    -      .  *  149 
Leases  granted  by  tenant  for  life  confirmed  by  the  rever- 
sioner, are  absolute  for  the  term     -        *        -   133,  149 
And  upon  the  death  of  the  tenant  for  life  the  lessee  wijl 

become  the  tenant  of  the  reversioner  ^L  -  *  14s 
By  particulor  tenant  and  reversioner  -  -H'  -  *  ib. 
By  corporations  aggregate  must  be  by  deed  -        *  163 

Of  leases  by  parol 148, 149 

Of  reversionary  leases      ------  146 

Distinctions  between  freehold  leases  and  leases  for  years 
determinable  on  lives    -        -        -        -        -        -  162 

Different  modes  of  limiting  leases  for  lives  -  151 

Leases  for  lives  under  powers  may  be  created  without 
livery  of  seisin     -        -        -        -  •  •        -  147 

And  may  be  made  to  commence  mjuiuro  -  181 

A  lease  pur  autre  vie  limited  to  heirs  and  executors  shall 

.  devolve  to  the  heirs  .------  469 

Leases  of  things  lying  in  grant  must,  to  pass  the  rever- 
.  sion,  be  by  deed   -        -        -        -    '    -        -        -  147 
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Leases  of  freehold  interests  at  the  common  law  to  com- 
mence infuturOy  are  void       -         -        -        -        -  156 
Otherwise  under  powers,  &c.     -        -        -        -        -181 
Will  be  good  if  livery  of  seisin  be  made  after  the  day 
has  arrived  -        -,-        -        -        -        -  157 

LEASES  FOR  YEARS.    When  leases  for  years  must  be 

by  deed 147, 163 

They  must  have  a  certain  commencement  and  conti- 
nuance -  Vli,  -        -    158,181 

May  have  a  collateral  determination^,,^    -        •        -159 

Instances  of  such  collateral  determinations  -        -        -  182 

May  be  defeated  by  a  condition  or  subsequent  defeazancex  16* 

Of  the  commencement     -  160,181 

L  May  commence  in  future  '        -        -     i(f-j;i      -        -  162 

Limited  from  a  day  that  is  past,  commences  in  point  of 
title  from  the  execution  of  the  deed         ...  161 

Gives  no  right  to  the  profits  from  the  time  appointed 
for  the  commencement  5o\     "        "        "        "    *D# 

Lease  for  so  many  years  as  A.  snail  name  is  good  only 
from  nomination  -------  159 

He  must  name  during  the  HvesLof  the  lessor  ancy^ssee  •    ib. 

Lease  for  years  may  ceaseJor  a  time  and  be  in  tut  for 
a  time         :^     -        ^      -        -        -        -    164,167 

Avoidanc3  of  tip  lease  by  tenant  of  a  particular  estate 

-    is  only  an  avoidance  pro  tanto         ....  143 

By  the  owner  of  a  freehold  estate 
8 l   May  operate  either  as  ^demise  at  common  law,  or  as  a 

.bargain  and. sale,  at  the  election  of  the  lessee    -   2*5,  233 

A  general  entry  or  the  lessee  shall  not  be  a  determination 
of  his  election       ----.'.-  226 

LEASE  FOR  A  YEAR.    Of  its  form,  '  **     Yi 

1.  Of  the  date 361 

a.  Of  the  parties     -        -        -        -       v.        -        .  366 

3.  Of  the  consideration     ------  373 

4.  Of  the  grantor    -------  374 

5.  Of  th^perative  words  ....        ^c376 

6.  Of  tHfrantee    -.----        -,$77 

7.  Of  the  parcels     -        -        -        V*      ...  380 

8.  Of  till  habendum 31  {  -  385 

9.  Of  the  reddendum        -    -    -        -        •        -        -  387 
10.  Of  the  declaratory  clause      -        -        -  ,      -        •  389 

Mode  of  reciting  the  lease  in  the  release      -0,      -        -  442 

The  object  in  taking  a  lease  for  a  year,  when  the  pur- 
chaser already  has  a  particular  estate,  is  to  have  evi- 
dence of  the  existence  of  a  particular  estate      -   353,  360 

When  the  conveyance  is  made  by  a  corjftfation  there 
should, be  an  entry,  <vnd  a  memorandum  of  entry  on 
the  lease  for  a  year       ......  458 

Lease  for  a  year  not  used  in  Ireland,  in  Jamaica,  ando 
some  other  of  the  West  India  islands       ...  444 

r 
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LEASE  AND  RELEASE.    Of  its  form.    See  Release. 

Origin  of  the  conveyance  ....   308,219 

Principles  on  which  it  is  grounded      -        -        -        -217 

Of  its  parts     -  -      -        -        -        -       ^        -  339 

Passes  no  more  than  the  releasor  may  lawfully  grant  236, 338 
Does  not  devest  or  discontinue  estates  in  remainder  or 
reversion,  or  purge  disseisins  -        -        -        -        -    ib. 

Cannot  be  pleaded  as  a  feoffment        -  238 

The  lease  should  be  executed  before  the  release    -        -  343 
Consequence  of  loss  of  the  lease  for  a  year  -        -    ib. 

A  lease  and  release  by  an  infant  is  deemed  void  -        -  849 
By  a  tenant  in  tail  is  good  as  against  himself,  and  void- 
able only  as  against  the  issue  ...   264,  372 
By  a  corporation  aggregate  should  have  an  entry  on  the 

lease  prior  to  the  release         ...    334,  353,  356 
By  a  corporation  sole  entry  is  not  absolutely  necessary     354 
otdqwrt        --------  358 

Must  be  of  a  vested  estate,  and  not  of  a  possibility  or 
mere  right  --------  368 

An  instrument  in  the  form  of  a  lease  and  release  may 

operate  as  a  release  of  the  possibility  or  right    -        -  473 
When  the  bargainee  in  the  lease,  and  the  releasee  in  the 
release,  are  different  persons  -----  379 

Lease  and  release  may  be  supported,  although  they  are 
both  dated  on  the  same  day,  or  the  release  is  executed 
before  lie  lease    -■"-•-        -        -        -   363,  386 

LESSEE  entering  a^jagreeing  to  the  lease  is  bound  by  the 

covenants,  ^^BigU  he  never  executes  the  Lease        -  415 
At  the  eommon^wiias  no  estate  till  entry  -        -  273 

Under  a  bargain  and  sale  for  years  he  has  an  estate 
immediately         -        -        -        -        -     ,   -        *    ib. 

LIVERY  OF  SEISIN  must  be  made  by  a  person  in  posses- 
.  sion,  or  with  the  consent  of  the  person  in  possession  -  208 

LOSS.    Consequence  of  the  loss  of  the  lease  for  a  year       -  242 


M. 

MERGER.    Effect  of  the  mejfepf  the  estate  of  an  under- 

lessee  in  the  estate  of  hvPHor       -        .  •  126 

The  reversion  of  a  termor  will  prevent  the  merger  of  the 
estate  of  an  under-lessee  in  the  estate  of  any  other 
person         .-.-.-•-    jb. 
One  estate  for  years  may  merge  in  another  -    130,  336 

A  determinable  fee  carved  out  of  an  estate-tail  may 

merge  in  the  fee  expectant  on  the  base  fee      -   277,  472 

A  subsequent  estate  cannot  merge  in  a  prior  estate       -  334 

MESNE.   Instances  of  privity  notwithstanding  mesne  estate  338 

MISTAKE  in  naming  the  grantee  supplied  in  construction  -  433 

MONK,  as  dead  in  law,  was  incapable  of  being  a  grantee    -  378 
Or  a  cestui  que  use  •        •        -        •        -        -        -  379 
vol.  11.  v  N 


• 
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MONSTER  is  incapable  of  a  grant  -        -        -        -        -  37* 

MORTGAGES.    Observations  on  the  mode  of  penning  the 

condition  for  ceasing  the  mortgagee's  estate      -        -  200 
On  the  proviso  for  reconveyance  on  payment  of  mort- 
gage money         -        -        -        -        -        -  902 

MORTGAGOR  occupying  as  tenant  at  will  is  capable  of  a 

release  from  the  mortgagee  in  enlargement  of  estate  -  391 

N. 

NAME.    A  mistake  in  or  omission  of  the  nai&e.  of  the  re* 

teaser  in  the  granting  part  *  483 

Will  be  supplied  by  construction  from  the  context         -    ib. 

NOTICE.    Absence  of  receipt  for  consideration  money  is 

implied  notice  that  it  remains  unpaidi      -  429 

O. 
OMISSrON.    See  Name. 

OPERATIVE  WORDS.    In  bargains  and  sales  for  years  -  377 
In  leases  ..-,-..-..-  179 

In  a  lease  for  a  year         ......  376 

In  a  release     -        -        -        -        -        .  .  -t<i .  *     -  446 

P. 

PARCELS.    Necessity  of  their  accuracy  in  the  leaseanfor  a 

year .nfc        -        -        -  380 

How  to  be  described  in  the  lease  ^heaArranted  in  the 
release  by  schedules      -        -*#•  *£p    *        *        -  381 

Different  modes  of  describing  them  in  the  lease  for  a 
year   --        r        -        -        -        -        -        *    ib. 

Modes  of  describing  them  in  the  release      •  446 

In  beneficial  leases  -------  178 

PARISHIONERS  incapably  of  being  grantees  in  thkt  capa- 
city and  by  that  name  ------  378 

PARTY.  A  roan  must  be  a  party  to  a  deed  to  take  an  im- 
mediate estate  by  thppfgjes  of  the  common  law         -  394 

Or  to  be  a  grantor   -£     *uol   -        -        -        -        -    ib» 

Not  necessary  to  be  tiPparty^  take  a  remainder,  or  an 
use,  or  the  benefit  of  a  trust  -----     ib. 

Every  person  is  a  party  to  a  deed-poll  who  is  named 
actively  or  passively     -    .   -    .    -        -        -   394,41s 

A  person  covenanting  or  taking  the  benefit  of  a  covenant 
must  be  a  party,  if  the  deed  is  expressed  to  be  made 
between,  &c.        - 397 

An  attorney  to  deliver  seisin  need  not  be  named  as  a 
party  to  the  indenture  -        -        -*      -        -        -  400 

PAYMENT  of  purchase  money  will  be  presumed  after  length 

of  time        --------  jf&g 

The  absence  of  a  receipt  is- presumptive  notice  that  <the 
money  is  unpaid  <•        -        -    ib. 
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PERPETUITIES.    Application  of  tbe  rule  against  perpe- 
tuities to  leases  for  lives  of  persons  unborn,  &c. 

153>  »54> 166 
POSSESSION.    The  statute  of  uses  does  not  give  an  actual 

possession  without  entry        -        .        -        .        -  391 
The  phrase  '  in  possession'  is  in  many  books  used  for 
vested  in  interest. 

POSSIBILITY.  A  possibility  of  reverter  is  not  graotable  976, 473 
Whether  a  possibility  under  an  executory  devise  shall 
be  extinguished  by  descending  on  the  person  having 
the  fee  subject  to  that  executory  devise  -  2178 

A  possibility  coupled  with  an  interest  is  devisable         »  269 
May  be  released  by  way  of  extinguishment  •        *    ib. 

May  be  bound  by  estoppel  -        -        -        -        •    ib. 

May  be  bound  in  equity  by  contract   •        •        •        -    ib. 
See  Contingent  Intere*tf  Expectancy. 

PRIVITY  OF  ESTATE.    General  nature  of   -        -        -  3*7 
Of  the  privity  necessary  between  a  releasor  and  releasee 
S       to  the  validity  of  &nelease     -  324,  329 

Of  the  want  of  privity  because  the  estate  of  the  releasee 
is  derived  out  of  a  mesne  subsisting  estate        -        -  35s 
,  Cases  of  immediate  privity        -----  337 
Cases  of  privity  notwithstanding  a  mesne  estate   -        -  338 
Instances  of  privity  because  a  derivative  estate  is  dis- 
charged from  its  original  privity     -  344 
Of  mere  privity  of  tenure  for  the  sake  of  remedy,  and 
not  of  estate         --..-.        -4346 
PROVISO  FOR  REDEMPT^N.     Observations  on  the ' 

mode  of  penning  it  in  mongages     -;>       -        -        -  206 

PURCHASER.    In  what  cases  be  may  object  to  a  title  on 

the  ground  of  a  defect  in  a  fine       -        -        -        *    75 
A  purchaser  from  tenant  by  atatute  or  elegit  has .  a  re- 
deemable interest  -  /'  -**  *  -  301 

PURCHASE  MONEY.    See  Payment.  *V 

0  Q. 

QUEEN  cannot  stand  seised  to  an  use  -        -        -  351 

R. 

RECEIPT  FOR  PURCHASE  MONEY.    Its  absence  is 

implied  notice  that  the  money  remains  unpaid  -  -  429 
Modes  of  stating  the  receipt  in  the  deed       -       .-  421, 428 

RECITAL.    Whether  the  recital  of  the  lease  for  a  year 

operates  as  evidence  or  estoppel  -  -  '  -  443,  452 
Mode  of  reciting  the  lease  '  -  -  -  -  -  442 
A  recital  of  the  fact  of  possession  is  sufficient  evidence 

0/  a  particular  estate  to  support  a  release  -        -  292 

How  far  a  recital  is  evidence    -        •        -        *        -309 

K  H  2 
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RECITAL— continued..  H 

« 

Mistake  in  the  recital  of  a  lease  for  a  year  is  not  mate- 
rial. Ramsbottom  and  others  v.  Tmbridgc,  9  Maule 
and  Selwyn,  525. 

RELEASE  IN  ENLARGEMENT   Its  form, 

1.  Of  the  date 393 

>    a.  Of  the  parties     -        •        -        -        -        -        -  394 
'    3.  Of  the  testatum  clause  -        -        -        -        -  431 

4.  Of  the  parcels     ------     ._,?  446 

5.  Of  the  habendum         -        -   /  «•        -        -     .1  -  467 

6.  Of  the  declaration  of  uses     -    --<-        •        •        -473 

7.  Of  trusts Jttu        -488 

8.  Of  covenants  -----  g^o.  -  489 
Who  may  grant  by  release  -  a*  398 
Doctrine  of  releases  at  common  law  -        -        •   ft  10,  268 

01  To  operate  by  way  of  enlargement  must  be  to  a  person 
having  a  vested  estate  in  possession,  reversion,  or  re- 
mainder, and  not  to  one  having  a  mere  right,  interest, 
o&possibility  ....  -  911,345,871 
Privity  of  estate  between  releasor  and  releasee  is  essen- 
tial             -        -        -        -3H 

Release  from  reversioner  to  underlessee  during  the  con- 
tinuance of  the  interposed  estate  will  not  enlarge  ftfl 
estate  of  the  underlessee         -        -        -        -  aq  -  353 

Cases  in  which  there  is  privity  sufficient  to  support?  a 

mkase,  notwithstanding  a  mesne  estate    -        -    '   -  33** 
RejpBt  to  a  tenant  at  sunpfnce  will  not  pass  any  estate  359 
May  be  made  to—  **>i4 

Tenant  for  years  M-»       -       -       -        -   384,389 

Tenant  for  Kfe      •   -        -        -        -    -  -        -     ib.  989 

Tenant  pur  autre  vie        •        -        -    '/*(•        •        -    ib. 
Tenanfjn  tail  -.----     ib.  385 

TenaoM  tail  after  possibility  of  issue  extbfctub  -        -  889 

TenamRwill 388,389 

Tenant  by  statute-merchant      -  389, 393 

Tenant  by  statute-staple  ------  392 

Tenant  by  elegit 389,  393 

Tenant  in  dower      -------  385 

But  not  till  she  has  an  estate     -----    ib. 

Tenant  by  the  curtesy       -        -  "     -        -        -        •    ib. 
Copyholder     --------  389 

Cestui  que  trust       -...---ib. 
Mortgagee  holding  at  will  of  mortgagor      -  309 

To  the  tenant  of  every  particular  vested  estate     -        •  384 
To  the  owner  of  a  determinable  or  defeasible  fee  unless 

derived  from  an  estate-tail     -        -        -        •        -  471 
To  one  possessed  of  a  particular  estate  in  autre  droit,  as 
trustee,  husband,  &c.    -        -        -        -        •  331 

To  a'  particular  tenant  after  a  partial  alienation,  provided 
he  retains  a  reversion   -        -        -        -        -        •  349 


* 
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RELEASE  IN  ENLARGEMENT— co*i^t^d.  .' 

To  a  man  who  has  a  base  fee  derived  from  an  estate-tail  47s 

To  executors  having  a  chattel  interest  for  payment  of 
debts  --.--..-  300 

May  not  be  made  to  a  tenant  for  life  while  disseised     -  351 

Bat  may  extinguish  a  rent  w        -        -        -    ib» 

A  release  from  a  disseisee  to  a  lessee  of  disseisor  passed 
no  estate      -        -        -        -        -  .      *        -        -ib. 

It  may  operate  as  a  confirmation        -        -        •        -    ib. 

Under  some  circumstances  a  release  may  be  made  to  a 
person  coming  in  by  disseisin  ....  323 

A  release  from  a  disseisor  to  a  disseisee  operates  as  a 
release  of  right    -        -        *        -        -        -        -  269 

A  release  to  tenant  in  tail  will  operate  by  enlargement, 
bat  will  not  occasion  a  merger  of  his  estate       -        -  286 
So    A  release  to  a  trespasser  will  net  iass  an  estate  by  en- 
largement   -        •  j  -        -        -        -   288, 309 

An  assurance  failing  of  effect,  as  a  release  in  enlargement 
of  estate,  may  have  some  other  operation  -        -  359 

May  operate  as  a  grant  if  there  be  a  particular  estate 
outstanding  to  createtMreversion  in  the  releasor        -  332 

A  release  executed  before  the  lease  for  a  year,  as  part  of 
the  sAtne  transaction,  might  probably  be  supported    •  364 

Effect  of  a  release  to  husband  and  wife  jointly,  where  the 
yjgl         particular  estate  was  the  wife's        -  333 

.  •  Instances  in  which  a  release*  may  operate  notwithstand- 
ing there  is  an  interposed  estate  between  the  estates 
of  the  releasor  and  releasee    -        -        -        -        -  338 

Cases  in  which  a  release  from  the  reversioner  or  *e- 
mainder-ma*  will  destroy  an  interposed  contingent 
interest       -        --        -        -        -        -        -  34s 

Effect  of  a  release  from  a  reversioner  in  fee  who  has  also 
an  estate  for  life  in  possession  to  the  tenant  of  an  in- 
{>/        termediate  estate-tail     ------  344 

(;?    See  Lease  and  Release. 

RELEASE  OF  RIGHT.    A  release  to  the  owner  of  a  de- 
terminable or  defeasible  fee  can  operate  only  as  a  re- 
lease of  right       -        -        -  -        -  471,473 
Unless  the  determinable  fee  arises  from  an  estate-tail   -  472 

RELEASEE.    Who  may  be  a  releasee  in  respect  of  personal 

qualification         -        -        -        -        -        -        -  273 

In  respect  of  estate  -------    ib. 

RELEASOR.    Who  may  be  -        -        ~     T        ~   **&  271 
See  Release  (passim,)  and  Table  of  Conte&s. 
Omission  of  th^hame  of  the  releasor  in  the  granting 
part  may  be  supplied  in  construction        ...  483 

REMAINDER,  will  pass  by  the  name  of  a  reversion  -  463 

Of  the  description  by  whifjh,  it  should  be  granted  -    ib. 

The  estate  of  a  remainder-man  may  be  enlarge^ 


* 


REMAINDER-MAN  entering  by  force  of  hit  remain**,  4e 

bound  by  a/condition,  although  net  a  party  W  the  deed  41s 
So  by  a  tent  r       7       ?        -        -        »       <•    '   -  413 
He  may  enlarge  the  estate  of  a  particular  tenant*  »ot- 
withstanmngamasnefefnaindQr  •  339 

RENT.    The  rent  reserved  qpa  lease  shall  belong  (0  the 

reversioner  ------   170,  165 

Rent  reserved  upon  a  grant  in  fee  made  by.  a  m,an  teupd 
.ex  parte  mat&rna  shall  descend  to  his  Ijeira  geqerajly, 
because  it  is  a  new  acquisition        -        *        f        -188 

Coparceners  shall  take  a  ren£  reserved  on  a  gftut  by 
them  in  fee  as  joint-tenants.    Sed  qtutre  *        -    ib« 

The  remedy  for  rent  against  an  nnderlessee  is  lp#  toy 
the  merger  or  destruction  of  the  estate  of  the  original 
lessee         -  mU    -        -        -  357 

A  remedy  for  rent,  &£.  is  given  by  statute,  notwith- 
standing the  surrender  of  an  original  leasej  top  ifce 
purpose  of  a  renewal     t  358 

A  remainder-man  entering  by  force  of  his  remainder  is 
bound  to  pay  the  rent  reserved*,  although  he  be  npt  a 
party  to  the  deed  ------  413 

A  reservation  of  rent  is  not  material  in  a  bargain  and 
sale  for  a  year,  if  there  be  a  pecuniary  consideration  -  388    • 

The  mere  reservation  of  a  rent  is  a  sufficient  consideration  ' ' 

for  a  bargain  and  sale   -        -        -        -        -  -**   -    Jfc*; 

Whether  it  is  sufficient  for  that  purpose  if  reserved  to  a         *  "* 
stranger      ------        ^        -    ib. 

A  rent  may  be  extinguished  by  a  release  from  the  rever- 
sioner, although  in  consequence  of  a  disseisin  110  es- 
tate remains  in  the  releasee   -  351 

RENT  CHARGE  may  be  conveyed  by  lease *nd  release,  or 
1       mere  grant  -------  935 

See  Rent, 


RESULTING  USE.    See  Tenant  in  TiU—Uui. 


ii/» 


REVERSION.    The  reversion  cannot  be  greeted  for  an 
estate  of  freehold  to  commence  infutvro  under  a  com- 
mon-law grant     -------  155 

Will  pass  by  the  name  of  a  remainder        -        -        -  463 
The  description  by  which  it  should  be  granted     -        •    ib« 

RIGHT  OF  ENTRY  OR  ACTION  cannot  be  released  by 
way  of  enlargement,  but  may  by  way  of  nutter  le 
droit  .--..•--   970,  378 
But  is  not  devisable  ------  370 

Is  no  foundation  for  a  release  by  way  of  enlargement    -.  S73 

T 
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SCHEfttfLfeS.    0f  the  dohvetfientfi  ih  uflife  fcntfhta  in 

describing  parcels       *  -        -        -        -     *  -        -  463 

SEISIN.    A  seisin  in  law  is  a  sufficient  ownership  for  a  re- 
lease by  way  of  enlargement  -       -        -  -  *74 

SUNDAY.    See  Deed <*       •  369 

SURRENDER-     A  tenant  by  atatute-rfiSrt&ant,  statute 

staple,  or  elegit,  may  surrender  to  the  reversioner     -  998 

T. 

TENANT  AT  WILL.    His  estate  is  capable  of  enlarge- 
ment by  release    -------  384 

TENANT  IN  COMMON  may  be  a  releasor  to  bit  tenant 

or  lessee      -        -        --        -        -        -        •  971 

Mode  of  limitation  to  tenants  in  common  in  tbe  haben- 
dum    -  470,  471 

Of  the  words  which  are  sufficient  to  negative  joint* 
tenancy  in  conveyances  to  uses       ....  471 

TENANT  BY  INTIRETIES>  may  be  *  feasor  to  Ms 

tenant         --..--»■  271 

TENANT  IN  TAIL.    A  covenant  by  tenant  in  tail  to 
stand  seised  will  operate  when  the  use  may  arise  in 
his  life-time         -•»*-..  265 
May  stand  seised  to  an  use  by  express  declaration        -  255 
Bnt  not  by  tmpHcatidn      -*-----    ib. 

Observations  on  leases  by  tenant  in  tail      -        »        •  131 

A  grant  or  lease  to  commence  after  his  death  is  void    -  133 

Cannot  take  back  his  estate-tail  by  resulting  use  -        -    64 

,    Is  able  to  make,  and  is  also  capable  of  a  release  in 

enlargement  of  estate    ------  384 

A  lease  and  release  by  tenant  in  tail  will  pass  a  base  fee 
voidable  by  the  issue  »  264,  973 

TENANT  FOR  LIFE,  is  capable  of  a  release  in  enlarge* 

ment  of  his  estate        •--...  284 
So  is  a  tenant  per  autre  Die        -        -        -        -        -    ib. 

TENANT  BY  ELEGIT  OR  STATUTE  is  eafaMe  of 

a  release  in  enlargement  of  Us  estate      -  399 

May  surrender  to  the  reversioner       ...        -998 
lis  estate  may  be  confirmed  by  the  reversioner  •        -    ib. 


TERMS.    See  Attendant  Term 199 

TITHES  may  be  conveyed  by  lease  and  release,  or  by  mere 

-  grant  ---*--••-  330 


# 
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.  TITHES— con^tmkjd 

Lease  of  tithes  must  be  by  deed,  unless  granted  with  and 
as  parcel  of  the  rectory,  or  to  the.  tenant  by  way  of 
contract  to  retain  ......  147 

TRESPASSER  has  no  estate  capable  of  enlargement  by 

release         -        -        -  .     -        .        •        .  388,  30s 

TRUST.     A  resulting  trust  may  arise  from  the  want  of  a 

consideration  and  the  absence  of  limitation  -  -  430 
feven  in  cases  of  an  assignment  of  a  particular  estate  488 
Of  declarations  of  trust  in  a  release    -        •        -        -    ib. 

TRUSTEE.    The  trustee  of  a  particular  estate  is  capable  of 

a  release  by  way  of  enlargement     ...        -331 

U. 

UNDER-LEASE  AND  UNDER-LESSEE.     An  under- 
lease necessarily  leaves  a  reversion  in  the  grantor  1241  1  «6 
Is  not  a  breach  of  covenant  not  to  assign     -        -        -  127 
Convenience  of  under-lease  in  arrangements  respecting 
•  attendant  terms    -        -        -        -        -        -        -    ib. 

The  beuefit  of  an  under-lease  will  not  attend  the  inherit- 
"  *  ance  by  the  implication  of  a  court  of  equity      -        -  199 

But  may  by  express  declaration  -  ^        -    ib. 

Will  not  be  defeated  by  the  merger,  surrender,  or  for* 
feitore  of  the  estate  out  of  which  it  is  derived  -        -  134 

UNDER-LESSEE.  His  estate  cannot  be  enlarged  by  a  re- 
lease from  the  original  reversioner  during  the  conti- 
nuance of  the  interposed  estate  -  -  -  325 
After  the  merger,  surrender,  &c.  of  the  estate  of  the 
original  lessee,  he  may  make  a  surrender  to  or  accept 
a  release  in  enlargement  from  the  reversioner  -        -  345 

USES  may  be  declared  of  a  fine,  already  levied,  or  recovery 

already  suffered    -•..---4a 

Cannot  be  declared  on  a  fine,  unless  the  fine  operates  as 
a  conveyance       -        -        -        -        -        -  •      -  480 

Cannot  be  declared  of  the  estate  of  a  termor  for  years 
or  copyholder       -        -        .        .        .       a,  ,27?,  -481 

Uses  declared  of  a  fine  operating  on  the  equitable  title 
will  only  charge  the  land  by  way  of  trust  •      a 

Declared  of  a  fine  to  be  levied,  do  not  arise  till  the  fine 
is  levied      -        -        -        -        -        ...        -5 

Declared  of  a  precedent  fine  or  recovery,  operate  on  the 
seisin  of  the  conusee  or  recoveror,  and  not  upon  the 
resulting  use  of  the  owner  4 

Use  of  a  fine  or  recovery  till  declared  results  to  the  for- 
mer owner  according  to  his  ownership     -        -        3,  26 

A.  resulting  use  may  be  disposed  of  by  any  conveyance 
subsequent  to  the  fine  or  recovery  -        -        »        -4* 
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USES— continued. 

Uses  declared  prior  to  a  fine  or  recovery  will  not  be  con- 
trolled by  any  declaration  subsequent  to  the  fine  when 
the  agreement  for  the  fine  is  pursued       -        -        -     42 
Uses  oia  fine  or  recovery  must  be  declared  during  the 
life-time  and  ownership  of  the  persons  levying  the' 
fine  or  suffering  the  recovery  -        -    <->  -      26,  42 

Uses  declared  in  a  conveyance  to  suffer  a  recovery  can- 
not be  varied  without  th^consent  of  all  persons  con- 
cerned  ii^Mtferest  rnr.     -        -        -        -  .   45,  46 

Such  .consent  must  be  expressed  by  matter  equally1 

solemn  with  that  declaring  tfte  former  uses       •        -    45 
In  a  conveyance  to  uses 'operating  immediately,  although 
to  be  perfected  by  recovery  or  fine,  {to*  uses  oainot  be 
varied  even  with  consent,  but  there  must  be  a  new 
conveyance  -------    ib. 

On  a  fine  or  conveyance  made  by  tenant  in  tail,  the  re- 
sulting use,  if  any,  will  be  to  him  in  fee  -        -        -    64 
Use*  will  not  result  on  a  fine  or  recovery  except  in  the 

absence  of  consideration  and  declared  intention         -    65 
The  presumption  of  anesulting  use  on  a  fine  rebutted  by 
the  couuzee  being  afterwards  named  tenant  in  a  re- 
covery          l9j  -        -    ib. 

Uses  may  be  declared  by  ptJBbns  according  to  their 

aliquot  parts  or  partial  interests  -  -  -  *  74 
il<$s  said  uee*  caitoet-^raised  on  the  seisin  of  a  corpo- 
ration -  ei  )•  -T')frr  -  \o  J  -  -  -  x  *  fl53 
To  raise  uses  there  must  be  a  seisin  -  -  r  -  -  364 
Who  fcqaj  stand  seised  to  an  use  347,  251/^,  26a,  264 
Uses  cannot  be  declared  on  a  release  of  right  ]  ^  275,  472 
The  use  wjll  result  unless  there  be  a  consideration  or 

intention'^  f  -  ^  -t*>  .  .  -  9/ir  .421 
Observations7on  the  declaration  of  uses  iri^fie  release  473 
General  outline  of  the  doctrine  of  uses  ...  475 
Ofttbe  necessity  of  a  seisin  to  serve  the  use  -        -  480 

The  same  person  cannot  be  the  owner  and  the  cestui 

qv4aue  of  the  whole  fee  -        *  ,rj  481 

A  use  cannot  be  declared  upon  an  use  already  executea  482 
The  second  use  will  be  a  mere  trust  -  -  •  -  ib. 
So  of  uses  declared  upon  the  estate  of  a  bargainee  in 

a  bargain  and  sale  under  the  statute  of  uses      -        -  483 
And  of  the  estate  of  an  apjgiatee  in  an  appointment 
&t  under  a  power  on-        -  rva1-        -        *        ^j.     -    ib. 
Otherwise  if  the  bargain  and  sale  or  appointment  is 

under  a  common-law  authority  -  -  0  -  -  ib. 
Of  resulting  uses  -  -  -  -  -  ,0  ( -  -  485 
Sometimes  the  declaration  of  the  use  is  in  effect  part  of 

the  limitation  of  the  estate     -        -        -        -481,  485 
Inquiry  whether  the  use  will  result  to  the  releasor  in 
absence  of  an  express  declaration  of  use  *        -     ,  yr  486 

vol.  11,  ^     Oo  O) 
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USES— continued. 

No  resulting  use  will  arise  on  the  assignment  of  a  par- 
ticular estate         -------  488 

Resulting  uses  excepted  out  of  the  statute  of  frauds        -    as 
Of  the  different  rules  applicable  to  uses  contrasted  with 
the  rules  applicable  to  legal  estates  ...  475 

W. 

WARRANT  OF  ATTORNEY.  A  person  though  not 
a  party  to  the  deed  may  be  appointed  attorney  by 
the  deed       -        -        - 419 

WIFE.    See  Feme  Cwert. 
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